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but he earns *20,000 a year 


HAT a man does and how 

he does it is the true index 
of his value—not his chemical 
composition. 
And so it is with filing systems 
used in trust departments. Metal, 
cardboard and paper cost rela- 
tively little. But how your bank 
combines and uses them in a filing 
system can mean hundreds of 
dollars in profit or loss. 


For this reason, trust depart- 
ments everywhere are making use 
of Remington Rand’s 44 years of 
specialized experience in devel- 


oping filing systems for banks. 


What are the results? Any user 
can find any trust paper within 
thirty seconds’ time — usually 
much faster than that. No losses. 
No alibis. No costly delays. No 
duplication of effort. And no 
waste of costly filing space. 


You, too, can profit by a modern 
filing system geared to your de- 
partment’s individual needs. Ar- 
range right now to get full details. 
Phone the Remington Rand office 
in your city. or write Remington 


Rand Inc., Buffalo, N. Y. 


OK: it from Remington Rand 





A Workable Rule for Determining Income 


Advantages of Uniform Principal and Income Act 
Over Such Rules as Pennsylvania’s 


HERBERT R. ELSAS 
Member of Sutherland, Tuttle & Brennan, Atlanta, Ga. 


HE National Conference of Commis- 

sioners on Uniform State Laws 
agreed, after substantial study, that the 
law governing the determination of what 
constituted the income of a trust or of a 
non-trust estate could appropriately be 
the subject of uniform state legislation. 
Following this decision a Committee, in- 
cluding some of the leading authorities 
on the law of property and trusts, sub- 
mitted various drafts of a proposed uni- 
form law to four annual conferences of 
commissioners. In 1931, a final draft of 
the Uniform Principal and Income Act 
was unanimously approved by all the 
commissioners in attendance on the 
meeting, and this Act was subsequently 
approved by the American Bar Associa- 
tion. 

Undoubtedly the need for legislation 
of this type is great. Under the com- 
mon law alone, or under the common law 
with the aid of different statutes cover- 
ing narrow points in this field, the ques- 
tions solved by the Uniform Principal 
and Income Act have received varied and 
frequently inconsistent answers. We find 
New Jersey rules, New York rules, Penn- 
sylvania rules, Massachusetts rules, and 
variations of each for most of the ques- 
tions covered. In addition, the Appel- 
late Court in some states has not passed 
on more than a few of the questions 
which a trustee in the particular state is 
bound to meet in the administration of 
his trust. As a result, the law is in sub- 
stantial confusion and the trustees in 
many states are confronted with ques- 
tions impossible of determination with- 
out litigation. 


Clear and Workable Principles 


The purpose of the Uniform Act, as 
stated by the committee, was to clarify,! 


“*** a doubtful and difficult portion 
of the law. In the administration of 
trust estates, due to the widespread dis- 
tribution of investment _ securities 
throughout the country, uniformity of 
legal rules concerning principal and in- 
come in the various states is highly im- 
portant and desirable. Fully as im- 
portant, however, is the formulation of 
clear and workable principles for the 
subject.” 


These purposes of the Act were well 
served by the final draft which provided 
for the following: 


1. General definitions of “principal”, 
“income”, “tenant”, “remainderman” and 
“trust” as used in the Act. 

2. A clear statement that the intent 
of the settlor or testator should control 
in the determination of what is principal 
and what is income, where no principles 
of law are violated. 

3. A general statement that returns, 
dividends, interest, etc., which may be re- 
garded as a return from the use of prin- 
cipal, shall be income; that all sale pro- 
ceeds shall in general be regarded as 
principal; that all income after payment 
of applicable expense shall be distribut- 
able to the tenant, unless other directions 
are given in the instrument setting up 
the estate. 


1. “Uniform Principal and Income Act, Reasons for 
its Adoption,” pamphlet printed February, 1931, 
for the National Conference of Commissioners on 
Uniform State Laws. 
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4. The determination of the portions 
of periodic payments which should go to 
the tenant and to the remainderman re- 
spectively if the interest of the tenant 
terminates between the dates of such 
payments. 

5. That stock dividends payable in 
shares of the declaring corporation shall 
be considered principal; that other stock 
dividends shall be considered income; 
that dividends which could be received 
either in cash or in shares of the declar- 
ing corporation shall be income. A 
further clarification of the treatment of 
rights to subscribe to shares of a declar- 
ing corporation; the treatment of liq- 
uidating dividends; of property acquired 
as a result of merger, reorganization, 
etc., and the determination of the date 
of such dividends as between the tenant 
and the remainderman. 

6. A rule for the treatment of inter- 
est payments on bonds and other money 
obligations which were worth more than 
face value when acquired. 

7, 8 & 10. The determination of what 
is to be considered income derived from 
the carrying on of a business, from the 
increase of animals, from the holding of 
a depleting asset. 

9 & 11. Rules for the determination 
of the amount of income realized from 
the sale of natural resources, and the 
sale of unproductive realty and person- 
alty. 

12 & 13. The apportionment between 
principal and income of expenses and 
other charges of the estate, whether a 
trust estate or otherwise. 


The Pennsylvania Reaction 


Since the approval of the act by the 
Committee, a number of states have 
passed it, either in its approved form, or 
with slight variations. Recently this 
Act was considered and adopted by the 
Legislature of Pennsylvania, but Gover- 
nor George H. Earle saw fit to veto the 
bill. 


The Governor based his objections to 
the adoption of the legislation almost 
entirely on the ground that the Act 
“would increase the income of trust com- 
panies by diminishing the income of ten- 
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ants, particularly widows and orphans.’’2 
In support of his conclusion as to the 
effect of this Act, the Governor pointed 
only to the provision regarding corpo- 
rate dividends in shares of the declaring 
corporation. In effect, this rule pro- 
vides that all dividends on corporate 
shares which are payable in shares of 
the distributing corporation shall be 
considered principal, and shall be re- 
tained for the remainderman. 


As opposed to this, Governor Earle 
defended the present Pennsylvania rule 
which requires the trustee to determine 
how much of a stock dividend represents 
earnings of the corporation, accrued and 
undistributed since the acquisition of the 
stock by the estate, and to distribute to 
the life tenant so much of the stock divi- 
dend as is attributable to these accrued 
earnings of the corporation. 


Merely a Practical Impossibility 


Passing over, for the moment, the 
practical difficulties confronting a trus- 
tee who attempts to. follow the Pennsyl- 
vania rule under present day conditions, 
we should first direct our attention to 
the question of the theoretical desirabil- 
ity of this Pennsylvania rule. For many 
years the question of whether stock divi- 
dends are “income” has confronted courts 
and text writers in various forms. It 
has appeared in the determination of in- 
come for income tax purposes under the 
Sixteenth Amendment, and in this form 
the question has caused considerable con- 
troversy. 


The argument has continued heatedly 
and there seems to be nothing which can 
conclusively put the question at rest. It 
is generally agreed that mere increase in 
the value of corporate assets, or the earn- 
ing of income which is accumulated as 
surplus by the corporation should not be 
considered the realization of income by 
a stockholder of the corporation. 


There also is a general recognition of 
the fact that, even after the declaration 


2. From Governor Earle’s veto message to Senate Bill 
1266, reprinted in Trust Companies, August, 1937, 
Page 209. 
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of a stock dividend, the surplus which 
has been capitalized and distributed in 
this form is still subject to the risks of 
the business of the corporation, and that 
this surplus will continue to be subject to 
the risks of the business so long as the 
stockholder keeps the dividend stock. 
However, there are some authorities who 
believe that a distribution of a stock 
dividend, which merely gives to the stock- 
holder more papers representing the 
same undivided interest in corporate as- 
sets, should be taken as a determinative 
event resulting in income to the stock- 
holder. 


The Stock Dividend Question 


The Supreme Court of the United 
States split on this question in the fa- 
mous case of Eisner v. Macomber.* The 
majority held that a dividend declared in 
stock of the declaring corporation, since 
it did not change the interest of the 
stockholder in the corporation, was not 
income within the meaning of that term 
as used in the Sixteenth Amendment. 

It appears from the opinions that the 
Court split on the question of whether 
the declaration of the stock dividend 
separated the accrued income of the cor- 
poration from capital and made it avail- 
able to the stockholders. Without going 
further into the difficulties of the ques- 
tion, we can agree that it is one on which 
meritorious arguments can be made on 
either side. 

The Commissioners on Uniform State 
Laws, being presented with this question, 
reached a conclusion on both theoretical 
and practical grounds. On theoretical 
grounds, this Committee was moved by 
the fact that so long as the accrued in- 
come of the corporation was still subject 
to the risks of the corporation, there had 
been no distribution of the accrued in- 
come of the corporation, and further 
that the officers of the corporation, who 
were applying an objective standard, had 
decided, by the form of the dividend, 
that there was no separate income avail- 
able for distribution. 


Though there might be some grounds 
on which to base a different result on 


3. 252 U. 8S. 189. 
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theory alone, it is perfectly clear that the 
Commissioners chose the wise course 
from the point of view of administrative 
convenience and expense. 


A Realistic Approach 


Under the present Pennsylvania law a 
trustee is under a duty to determine, 
first, the value of the trust’s interest in 
corporate assets when the stock of the 
corporation was first acquired, and, then, 
on the declaration of a stock dividend, 
he must determine how much of the stock 
dividend is attributable to earnings ac- 
crued and undistributed by the corpora- 
tion since his acquisition of the stock. In 
making these involved and difficult com- 
putations, the trustee must look to, but 
may not rely conclusively on, the balance 
sheet and books of the corporation. An 
interested party, perhaps years later, 
may show that the distribution made by 
the trustee in reliance on corporate rec- 
ords was erroneous.* ; 

It is well to note that an air of un- 
reality attaches to the result reached 
from these involved computations, even 
though they may be fairly accurate. The 
market value of the corporate stock on 
the valuation dates is not used as a fac- 
tor of any kind, and it may be that value 
determined from valuing the assets of 
the corporation would have no relation 
to the public’s idea of the corporate 
worth, as manifest in the securities mar- 
ket. 

When these practical difficulties and 
theoretical inconsistencies are considered, 
it seems clear that the Commissioners 
chose the wise course in their determina- 
tion of the rule which should be applied 
to stock dividends. If the Governor of 
Pennsylvania had seen fit not to veto 
the Uniform Principal and Income Act, 
the trustees of the state of Pennsylvania 
would have been able to save considerable 
expense in the administration of trust 
estates, and there would have been no 
further grounds for the comment made 
by a distinguished trust officer that he 
did not see how a fiduciary could operate 
under the Pennsylvania rule.5 


4. Waterman’s Estate, 279 Pa. 491; 124 A. 166. 


5. Richard G. Stockton in November, 1936, Trust 


Companies, Page 556. 
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It’s Our Job to Manage 


Estates and Trusts 


CiTY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no cormnmercial banking business 
... sells no securities. Its entire 
personnel is dedicated to a single 
purpose—the care and manage- 


ment of the property of its clients. 


City BANK FARMERS TRUST COMPANY 


Chartered 1822 
22 William Street—New York 


Member of the Federal Deposit Insurance Corporation 
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“Hot Money” in Insurance Options 


Dangers of Contractual Guarantee for Contingent Settlements 


CLAUDE L. BENNER 
Vice President, Continental American Life Insurance Company, Wilmington, Delaware 


HE rapid growth of funds left with 

life insurance companies under the 
so-called Settlement Options during the 
last few years has been one of the out- 
standing developments of the life insur- 
ance business. 

Although optional modes of settlement, 
whereby beneficiaries could leave funds 
with the life companies, were introduced 
at the close of the century, the growth in 
such funds was not rapid until the be- 
ginning of the business depression, as 
the following table shows: 


(As of Dec. 31) Volume 
1929—$234,000,000 
1930— 279,000,000 
1931— 354,400,000 
1932— 467,900,000 
1933— 529,800,000 
1934— 650,189,000 
1935— 775,991,000 
1936— 921,240,064 


At the present time, the amounts held 
by life companies doing business in the 
State of New York not involving life con- 
tingencies must be considerably in excess 
of one billion dollars. I confidently ex- 
pect this growth will be even more rapid 
in the future. 


Selling Plans Instead of Policies 


The so-called program method of sell- 
ing life insurance, now so prevalent, in 
my opinion is certain to bring this about. 
A situation fraught with danger is, 
therefore, going to be brought about un- 
less this whole problem is carefully an- 
alyzed and adequate safeguards set up 
before these huge sums of money pile in 
upon us. 


From address before Life Supervisors Associa- 
tion of New York City, November 3, 1957. 


Ten or fifteen years ago most life in- 
surance policies were written either pro- 
viding for payment of proceeds in a lump 
sum or in monthly payments over a term 
of years. And, when monthly payments 
were elected, the settlement provisions 
were clear, simple and direct. There 
were no attempts made to provide modes 
of settlement to take care of generations 
unborn nor were contracts made guaran- 
teeing a fixed rate of interest on funds to 
be left with the companies forty or fifty 
years or even longer. 

Today, however, all that naive method 
cf selling life insurance and simple set- 
tlements has changed. The successful, 
intelligent life underwriter no longer 
goes out to see a prospect merely content 
to sell him an insurance policy of a cer- 
tain amount, preferably as large as pos- 
sible. He attempts to sell him complete 
life insurance protection—programming 
as it is generally called, or, as one com- 
pany terms it, “Planned Estates.” 


This new method of approach is cer- 
tainly more logical than the old one. It 
leads to larger sales, also to sales of the 
type of insurance best fitted to meet the 
insured’s needs, and I believe that it 
makes the insurance stay put. People do 
not lapse insurance so readily when they 
know exactly why they bought it. All 
these results are certainly very desirable 
and everyone would like to see them con- 
tinued. 


Dangers of Contracting to Meet 
Contingencies 


But I think that there is a good deal 
of reason for thinking that we have gone 
just a little further than it is prudent 
to go in the matter of planning an estate 
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through the medium of modes of settle- 
ments attached to life insurance con- 
tracts. 

Today it is common with the program 
method of selling to provide modes of 
settlement in many cases so inclusive as 
to attempt to provide protection for 
grandparents and parents, children and 
grandchildren, born and unborn, and so 
complicated as to necessitate eight or 
nine pages of typewritten paper to ex- 
press them, and, of course, the services 
of a lawyer to interpret them. 

The Eastern Underwriter, in its Aug- 
ust 13th number, presented several good 
samples of these complicated forms of 
guaranteed life settlements. The evils 
of going far afield in naming contingent 
payees or secondary beneficiaries and 
guaranteeing monthly incomes at a fixed 
rate of interest to unborn generations is 
fairly obvious. 


Now, what has been the cause for this 
increased use of: involved and compli- 
cated modes of settlements? Of course, 
so far as the agent is concerned, he says 
that they help him sell more insurance. 
But how? What service is it that the 
agent is trying to get his company to 
render when he works out one of these 
involved, complicated documents? Does 
he not try to express this program in 
the form of a contract that will be bind- 
ing upon the insurance company when, 
as a matter of fact, all too often the con- 
tingencies are of such a nature that they 
are not susceptible of being set forth in 
contractual form? 


Not Set Up for Discretionary Powers 


The person or institution dealing with 
future contingencies, whether financial or 
otherwise, needs discretionary powers— 


not merely contractual ones. But life in- 
surance companies can not exercise dis- 
cretionary powers with their policyhold- 
ers or beneficiaries. And, while con- 
tracts have very definite uses, they also 
have very definite limitations. It is prac- 
tically impossible to cover all the finan- 
cial contingencies that may arise in con- 
nection with a man’s insurance estate in 
a contract providing for modes of settle- 
ment. 
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May I respectfully suggest that the 
insurance trust and the trust company 
still have a function to perform that the 
insurance company can never perform, 
no matter how involved or complicated we 
make our modes of settlement. 

Insurance companies can never be fidu- 
ciary institutions possessing discretion- 
ary powers. And such institutions in 
the majority of cases are the only ones 
competent to handle the funds of bene- 
ficiaries, particularly when the beneficia- 
ries are women and children. 

I like the program method of selling 
life insurance. It is sound and intelli- 
gent, but I do not look with favor upon 
the recent trend of complicating modes 
of settlements so that all the proceeds of 
policies are left with the insurance com- 
panies at the death of the insured. I 
am afraid that this trend is not for the 
best interests of the beneficiaries and I 
am altogether certain that if the pres- 
ent trend continues and no further safe- 
guards are placed around the use of these 
settlement options, grave harm may re- 
sult to the insurance companies. 

From the company’s point of view, 
there are four major difficult problems in 
connection with the extensive use of op- 
tional modes of settlement. These are, 
(1) actuarial problems, (2) problems of 
expense in handling settlements, (3) 
legal problems, and (4) investment prob- 
lems. 


Insurance Company Problems 


So far as the actuarial problem is con- 
cerned, it is not serious nor any differ- 
ent than the problem in connection with 
any other type of annuity, and, of course, 
there is no actuarial problem involved 
where the funds held do not involve life 
contingencies. 

The expense problem is a more serious 
one. With certain companies, it is al- 
ready assuming significant proportions, 
necessitating whole departments who do 
nothing but write and check modes of set- 
tlement when policies are being issued. 
If these expenses could be assessed 
against the policies causing them, then 
no cause for complaint would exist. I 
fear, however, the general body of pol- 
icyholders are likely to bear this cost. 
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Capital $3,890,000 





Obviously, the legal problem is going 
to be a real one. It is not being felt so 
much at the present as it will be later 
when it comes to advising the companies 
how to pay out the proceeds of policies 
covered by complicated modes of settle- 
ment. Any of you who are interested in 
this phase of this question would do well 
to read an address of Orville F. Grahame, 
of the Guardian Life Insurance Com- 
pany, entitled, “Dispositions Under Sup- 
plementary Contracts.” Grahame shows 
that the law is not altogether clear in 
many cases and it is not altogether be- 
yond the realm of possibility that com- 
panies may find they are paying out mon- 
ey to the wrong parties with the result 
that later they may have to repay the 
money again to the right ones. 


Wise Limitations 


The investment problem caused by 
leaving those huge sums with the com- 
panies is infinitely more important and 
it is in this field that the real danger lies. 
Almost unnoticed, forces of circumstance, 
made possible by optional modes of set- 
tlement, are forcing the life companies 
out of their primary function of writing 
assurances and into the investment bank- 
ing and trust company field. 

A certain entrance into this invest- 
ment field is inevitable and necessary to 
the efficient conduct of the insurance 
business. It is not necessary, however, 


Surplus $4,584,700 


IS our hope that our fellow bank and trust men 
who read ‘“Trust Companies” monthly, for cur- 
rent information and guidance in fiduciary work, will 
consider this a reminder that we welcome oppor- 
tunities to be helpful to them whenever they need 
cooperation in this section of the country. 


STATE STREET TRUST COMPANY 


Boston, Massachusetts 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





nor in my opinion advisable under the 
existing laws and forms of contracts be- 
ing issued, for the life companies to set 
up machinery for investing and handling 
so great an amount of the proceeds which 
belong to the beneficiaries of their poli- 
cies. Other types of institutions, such as 
savings banks and trust companies, are 
better adapted and more adequately 
staffed for this purpose than are insur- 
ance companies. 


Continuing Obligation 


I do not think the services of an insur- 
ance company should end with the pay- 
ment of a lump sum to a beneficiary at 
the insured’s death. The companies do 
have a social responsibility which they 
fulfill through the use of settlement op- 
tions. A wise and legitimate use of set- 
tlement options does much to fulfill the 
purposes for which life insurance com- 
panies are maintained. Annuity or 
monthly income payments are, in many 
cases, infinitely preferable to lump sum 
payments. 

The ideal of the institution of life in- 
surance is that every child be provided 
an adequate income until it is self-sup- 
porting and every widow be provided 
with an adequate income during her life- 
time. If sufficient insurance is carried, 
the monthly income form of settlement 
comes as close to providing this as is 
humanly possible. 
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It is in the so-called “deposit option” 
where the most danger lies. First, it 
consists in guaranteeing a fixed rate of 
interest of 3% or 3%% on funds for such 
long periods of time as forty or fifty 
years, or even longer; and in the sec- 
ond place, in guaranteeing any rate of 
interest at all on funds left on deposit 
subject to withdrawal. Obviously, no 
one knows what the rate of interest will 
be forty or fifty years from now. 

And it must also be remembered that 
the rate which the company is guaran- 
teeing is the net rate after all expenses 
and losses, for the companies are guar- 
anteeing the principal of the funds left 
on deposit as well as a fixed rate of in- 
terest thereon. While I have great con- 
fidence in the financial wisdom of those 
investing our life insurance funds, I do 
not believe there is any reason for think- 
ing they are any more competent than 
those who have charge of the funds in 
our savings banks and trust companies. 

Now consider the second danger—that 
of guaranteeing 3% or 3%% rate of in- 
terest on funds subject to withdrawal. 
I have no means of knowing what pro- 
portion of the billion dollars held under 
settlement options is subject to with- 
drawal. In my own company, it is about 
one-third. The tendency seemed to in- 
crease during the last two or three years 
for, during these years, about 40% of 
the funds so left is subject to withdrawal. 

How many companies are arranging 
their investment portfolios so that in 
case of sudden withdrawals they would 
have sufficient cash to meet these de- 
mands without selling some of their in- 
vestments? We must not forget that 
one reason the life companies suffered so 
little because of low bond prices in 1932 
and 1933 was because they were not com- 
pelled to sell any considerable portion of 
their bonds to meet their cash needs. 

It is no secret nor is it any reflection 
upon the financial management of the life 
companies to state that had there been 
a large cash run on life companies, sim- 
ilar to that which many commercial 
banks had to face, they would have been 
unable to meet those runs. 

We hear a good deal at this time about 
“hot money.” Not a bad term, it seems 
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to me, for the withdrawable funds held 
under settlement options. 


Liabilities Assumed Under Guarantee 


Obviously, it is impossible to invest 
funds which are likely to be withdrawn 
within two or three years, to yield any 
such rate as 3% or 342%. If any such 
rate of interest is guaranteed and paid, 
a large degree of danger is assumed by 
so doing and I hazard the guess that 
the rate of interest will be paid only at 
the expense of taking it away from the 
return on other types of investments 
which logically belong to other indivi- 
duals than those who own the funds 
which are left subject to withdrawal. 

So long as the beneficiary can leave 
funds, subject to withdrawal, with the 
insurance companies, he will tend to do 
so only when the interest rate which the 
insurance company will pay him is more 
than he can get from some other institu- 
tion. Why should such an opportunity 
be afforded to take advantage of the com- 
panies? And remember in this connec- 
tion that the advantage which the bene- 
ficiary takes here has to be assessed 
against and paid by the other policyhold- 
ers. 

Certainly, I would permit the proceeds 
of policies to be left under the various 
settlement options, but I firmly believe 
we should not guarantee a minimum rate 
of interest under any circumstances on 
all such funds. Let us agree to pay them 
only the rate earned. 

If a rate is paid and not earned, we 
can only pay it out of other margins in 
the business, an inequitable proceeding 
that should not be permitted. If we do 
pay a minimum rate of interest on funds 
left with us subject to withdrawal, the 
mode of settlement should be one selected 
by the insured and not by the beneficiary. 

I want insurance company operations 
to be expanded as wide as possible con- 
sistent with the type of service which we 
are adapted to render, but I do not want 
us to take over the work that properly 
belongs to trust companies. The inevit- 
able result of attempting to render types 
of service for which our companies are 
not especially adapted will be to invite 
future trouble. 





Is This A Turning Point? 
The Rapid Tempo of Change and The Trend to Regimentation 


JAMES TRUSLOW ADAMS 
Historian-Banker-Industrialist-Army Officer 


Excerpt d from Barron’s, Nov. 1st issue. 


N the anxiety and turmoil of the past 

two decades we have felt that we 
were passing through a period of transi- 
tion and that some day our world would 
settle down again. That is our mistake. 
We are not just changing cars in hurry 
and confusion from one road of peace to 
another, but have entered upon a period 
of swifter and swifter change, and might 
as well make up our minds to it. 

History shows an_ ever-accelerating 
tempo of change. The “lag” between a 
fairly perfected invention and its im- 
portant effects on society, which was cal- 
culated to be about 28 years in the last 
century, is tending to become shorter. 
This lag was due to slowness in perfect- 
ing and marketing, disinclination of cap- 
ital to invest in it, unwillingness to scrap 
obsolete ways or machinery for new, and 
so on. In the near future we may ex- 
pect the impact of the steadily increas- 
ing inventions on our investments, ways 
of life and even government, to become 
ever faster. 


Release of Old Brakes 


The lag in the past has also been due 
to certain brakes, in ideas and institu- 
tions. There were ideas which served to 
slow the process of change, notably such 
as religion, the old ethics, respect for 
property rights and for the sanctity of 
contract. These today have been large- 
ly swept aside. This is especially to be 
noted in the governmental field. 

In 1914 the world looked on with a 
sort of horror when Germany called a 
treaty a “scrap of paper,” but what to- 
day is any treaty worth or even the word 
of many leading public men? How about 
our own treaty with tiny Panama to pay 
her $250,000 a year in the old value of 


the dollar? It is certain that when no 
treaties, pledges or bonds have to be ob- 
served, or even the Constitution, the way 
is open to more rapid change by the dic- 
tatorship of an individual or of a tem- 
porary majority of voters, than we have 
ever known before. 

In the past public opinion could be al- 
tered and mobilized with only compara- 
tive slowness. One of the leading Eng- 
lish statesmen said not long ago that he 
considered the two most dangerous in- 
ventions to be the radio and the cinema, 
and he was not forgetting the new en- 
gines of war, for they come into play only 
after mass emotion has been roused. This 
tends to make a quaking quick-sand of 
any social order. It is not too much to 
predict that changes in what we used to 
consider stable ideas and institutions 
may in future come with appalling sud: 
denness. 


Vicissitudes of Investments 


A large range of the new inventions, 
and those which may be expected in the 
near future, appear to, or actually do, 
call for more and more concentration of 
power in a central government. This 
means that rules, regulations with effect 
of laws, and hasty decisions affecting the 
whole business and private lives of the 
nation’s citizens may tend more and 
more to be made by a small-group of 
bureaucrats or even one man at the top. 
This means not merely possible quick 
changes but wholly unpredictable ones. 
So far, *** we have had the various eco- 
nomic laws and signals, and the varying 
opinions of multitudinous business men, 
and have averaged them out. But if these 
are all to be replaced by the whims or 
thoughts of one man we shall be much 
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in the position of an insurance company 
facing the possibility of having all its 
ensured die on the same day. 

Now what does all this mean for our 
own and perhaps the next few genera- 
tions? First, for ourselves, it means 
that there is no such thing as security 
left. An attack by government may half 
or wholly ruin a great industry, such as 
the public utilities. New inventions 
may do the same, for as one investor has 
said, “inventions are what make any se- 
curities insecure.” 

Both scientists and business men of 
the highest rank have often been mis- 
taken as to inventions. What certainty 
have we that a political group in Wash- 
ington will be any more right? There 
is one difference, however. If an indivi- 
dual is wrong he merely fails to make, 
or loses, his own money. If the govern- 
ment is wrong, it takes your money and 
mine to pay for its mistakes, (and the 
problem of taxation is one of the factors 
which may make for rapid change in the 
lives of all of us,-as it has already to 
an extent that the Administration simply 
refuses to recognize. ) 


A New Order of Things to Come? 


I think the world as we have known 
it is passing for good, and that there 
will not be a period of stability again 
until that world has more or less been 
liquidated and a new order has taken its 
place. We are much in the position of 
those unwise settlers who gave firearms 
to the Indians. Nations of different 
ideas or races from those which have 
dominated for a century are now armed 
and on the war path. They will not stop 
for words or treaties, and it may be long 
before we emerge from a world of force. 
I see nothing to stop them, perhaps from 
our own threshold in the end, except 
force. 

Nationally, I also cannot see, unless we 
can stop the drag toward, or the need 
for, centralized organization of the na- 
tion’s life, anything but a much lowered 
standard of living instead of “the more 
abundant life.” Roosevelt himself in 
1932 denied that there are men capable 
of running the business of the whole 
country. There is a limit to making 
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things rosy for some by taxing others. 
There is a bottom to every bottle. The 
abundant life does not come from de- 
stroying the capital accumulation of the 
past. 

Advance has come from the energy and 
personal ambition of innumerable men 
and women. Take away their incen- 
tives, regiment them, and progress will 
halt. 

Finally, it has been found necessary 
in every totalitarian state to control 
freedom of thought, without which there 
cannot be exploration of new ideas. There 
may well, therefore, lie ahead of us some- 
where, like a fog-bank on the horizon, a 
period of drabness, sameness, loss of per- 
sonal liberty and low standard of living 
before the world takes, in some new 
form, the “shape of things to come.” 


Trust Meetings in the Offing 


A state-wide conference of New York 
trust officers is to be held in Syracuse on 
December 8, under the auspices of the 
Committee on Trust Functions of the 
New York State Bankers Association. W. 
Gordon Brown, executive manager, an- 
nounced that H. C. Beatty, vice presi- 
dent and trust officer of the Syracuse 
Trust Co., is in charge of arrangements. 
Preliminary work on an analysis of costs 
and fees is being hastened by the sub- 
committee in charge in order to be able 
to present a report at this meeting. 

Activities of the state-wide committees 
will be supplemented this year by com- 
mittees of the several group bankers’ as- 
sociations, whose function it will be to 
emphasize trust problems before their 
respective local groups. 


New England Trust Conference 


The Fourth New England Trust Con- 
ference will be held in Boston on Decem- 
ber 10. Considerable interest has been 
shown in the prospects for a timely dis- 
cussion of pressing trust problems. 


Mid-Winter Conference 
The nineteenth annual mid-winter 
trust conference will be held at the Wal- 
dorf-Astoria Hotel, New York, on Feb- 
ruary 15 to 17, 1938. 





Broad vs. Specific Powers 
Suggested Clauses Enumerating Trustee’s Powers 


RALPH R. NEUHOFF 
Member of the St. Louis Bar; Lecturer, Washington Univ. School of Law 


HEN corporate trustees find that 

they are hampered by unduly lim- 
ited powers in a trust instrument which 
they are administering, they have a ten- 
dency to try to guard against a repetition 
of similar inconvenience in the future by 
recommending clauses designed to ob- 
viate the difficulty which had been en- 
countered. This tendency is salutary 
and should result in an improvement in 
the general level of trust instruments. 


Two Schools of Thought 


In the choice of language to accomplish 
such purpose, there are two schools of 
thought in evidence. One school en- 
deavors to confer the desired powers in 
the broadest of terms, being no doubt in- 
fluenced by the feeling that inclusion of 
much detail would result in a narrower 
construction of the trust instrument. The 
excellent article which appeared in Trust 
Companies for September! contains good 
illustrations of clauses consistent with 
the theory of draftsmanship above men- 
tioned. The other school of thought en- 
deavors to confer the needed power in 
more detailed terms, influenced by the 
feeling that undue broadness tends to 
defeat its own purpose. The application 
of these principles to powers of invest- 
ment by Trustees was outlined by the 
writer in an article entitled “Drafting 
the Investment Ciause” published in 
Trust Companies for September.? 


It is the writer’s belief that the same 
criticism which was there levelled at in- 
vestment powers couched only in general 
terms, applies as well to all other pow- 
ers of Trustees and that in practice a 


- P. 325. 
2. P. 281. 
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broader scope will follow from the use 
of specific powers. This apparently 
paradoxical result is due to well estab- 
lished mental traits of judges and law- 
yers, which traits should be recognized, 
since they cannot be changed.* 

The application of the doctrine that 
trust powers should be stated in definite 
and detailed terms results in a treatment 
of powers quite different from those 
usually met with in the common run of 
trust instruments. 


Retention and Sale Clauses 


Instead of merely authorizing the 
Trustee to “retain any property conveyed 
to him by or for account of the Trustor”’, 
as is sometimes done, would it not be well 
to make clear that this may be done even 
if the property is of a kind which would 
not otherwise be retainable, as is stated 
in the following clause: 


“The Trustee may continue to hold any 
property conveyed to it by or for the 
account of the Trustor, regardless of 
whether said property is of a class which 
the Trustee would otherwise be author- 
ized to hold.” 


Frequently a provision is found au- 
thorizing sale or other disposition by the 
Trustee which does not specify for what 
purpose such sale may be made. It is 
the writer’s opinion that mere authority 
to a Trustee to sell, without more, will 
be limited to sale for such purposes as 
are indicated in the trust instrument. 
For example, unless the remainder of the 
trust instrument indicated that the Trus- 
tee had power to reinvest, the mere re- 


3. The reader is referred to the discussion of 
this theory in the writer’s article last above men- 
tioned. 
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citation of a power to sell would not con- 
fer the power to sell for purposes of re- 
investment. Also, in connection with a 
sale by a Trustee, it is deemed desirable 
to specify whether the disposition may 
be at private sale and to authorize a sale 
on credit. It is also questionable whether 
the power to mortgage should be given 
as a routine practice without the express 
instructions of the Trustor. The follow- 
ing is suggested: 


“Said Trustee shall have power at any 
time either by public offering or private 
negotiations and from time to time and 
for such price and on such terms and 
with such security for deferred payment 
as to him may seem reasonable to sell, 
exchange, assign, transfer, or otherwise 
dispose of any part or all of any per- 
sonal property and any part or all of any 
1eal property belonging to the trust for 
any one or more of the following pur- 
poses, to-wit: 

“(1) To make payments out of corpus 
where authorized by this trust instru- 
ment; 

“(2) To change the investment; 

“(3) To raise money to pay any taxes, 
assessments, judgments, liens or bene- 
fits at any time imposed by or in ac- 
cordance with law upon any of the real 
or personal property belonging to said 
trust. 

“The purchasers or other disposees of 
such property shall not be concerned with 
the application by said Trustee of the 
proceeds of such transactions.” 


Management Powers 


A general clause broadly authorizing 
the Trustee to use or invest any trust 
property in any particular way if, in his 
opinion, the preservation, protection or 
maintenance, etc. of the property makes 
it desirable, would seem on .ts face to 
authorize the Trustee to do anything he 
saw fit and practically nullify the other 
portions of the trust instrument. Rather 
than give it this construction, a court will 
be tempted to give it substantially no 
independent force at all and treat it as 
colored by the other parts of the trust 
instrument. If the Trustor’s intention is 
to authorize real estate to be improved, 
it would be preferable to limit the au- 
thority, as in the following clause: 
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“Should the trust at any time contain 
any real estate, the Trustee shall have 
power to rent the same for terms which 
may extend beyond the termination of the 
trust, including, where circumstances 
reasonably require it, of which the Trus- 
tee shall be the sole judge, the power to 
make leases to commence not more than 
one year in futuro. Said Trustee may 
alter, reconstruct, or wreck and remove 
improvements of real estate and may 
build new improvements.” 


With reference to the amortization or 
not of principal, it would seem to the 
writer better not to place on the Trus- 
tee the burden of deciding whether or 
not to amortize, but take one horn or 
the other of the dilemma. A _ simple 
clause excusing the Trustee from amor- 
tization would read as follows: 


“In arriving at the income derived from 
securities held by said Trustee, he shall 
not regard the price paid for them and 
shall not out of income amortize prem- 
iums paid nor make additions to income 
because of purchase of securities at a 
discount.” 


It is quite possible that a discretion- 
ary power in a Trustee to affect the 
amount of the income will result in em- 
barrassment under present or future in- 
come tax laws, and for this reason such 
discretion should be avoided where pos- 
sible. 


The power to the Trustee to abandon 
property is valuable, although it is not 
commonly met with. Such power would 
probably be implied in the general power 
to manage the estate, but in keeping with 
the theory that powers should be specific 
rather than general, a power to abandon 
should be expressly stated and not left 
to inference. 


Depreciation Charges 


A clause giving the Trustee authority 
to charge depreciation but not requiring 
the Trustee to do so is subject to the 
same objection from a tax standpoint as 
is above mentioned in connection with 
amortization. The following clause is 
sometimes used by the writer: 


“Subject to the provisions hereof, said 


Trustee is authorized to determine 
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whether any money or other property 
coming into his hands is part of the prin- 
cipal of the trust estate or income there- 
from, and to apportion between principal 
and income any loss or expenditures 
which in his opinion should be appor- 
tioned, and as to him may seem just and 
equitable, and any such determinations as 
between corpus and income so made by 
said Trustee in good faith shall be con- 
clusive and binding upon all beneficiaries 
or other persons interested in said trust 
estate.” 


It should be noted that no attempt is 
made to protect any determination by the 
Trustee except one made “in good faith.” 

It is often desirable to particularly 
mention the power to litigate and com- 
promise. This can be done as follows: 


“Said Trustee shall have full power to 
litigate, compromise, adjust and settle 
all claims arising out of or in connection 
with the trust property.” 


Retention of Income 

A clause which permits the Trustee to 
retain income not actually paid to a bene- 
ficiary at the time of the beneficiary’s 
death probably will conform to the Trus- 
tor’s intentions, but might cause compli- 
cations under the inheritance tax laws of 
some states if inserted in a will, because 
it would introduce a contingency making 
the interest of the beneficiary under the 
will something less than a life estate due 
to the possibility of not being entitled 
to all of the income up to the date of 
death. In Missouri, for example, the 
law provides that all contingencies shall 
be taken against the estate in assessing 
inheritance taxes, with provision for a 
possible refund later,+ wherefore, it is 
quite important not to introduce unneces- 
sary contingencies if the trust is cre- 
ated by a will. 

Clauses authorizing the Trustee to 
hold the legal title to trust property in 
his own name or in the name of a nom- 
inee are frequently used, but are serious- 
ly objectionable and might result in an 
avoidable loss to the trust estate. So 
far as the writer has been able to ob- 
Serve, what inconvenience has occurred 


4. e.g. Missouri R. S. Mo. 1929, sec. 596. Com- 
pare In re Kinsella’s Estate (Mo. Supreme) 239 
S. W. 818. 
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in trust estates on account of disclosure 
of the trust has generally been attendant 
with safeguarding the trustee from an 
investment which he did not have the 
right to make, but which he could have 
made without hindrance if the property 
had been held in his own name. 


Limiting Liability 

With respect to the liability of a trus- 
tee, it is the writer’s theory that definite 
provisions should be made in the trust 
instrument prescribing the duties and 
powers of the Trustee, and then the Trus- 
tee should be given reasonable exonera- 
tion. It is a mistake for a Trustor to 
terrify the Trustee with responsibility. 

A suggested exoneration clause is: 


“No person acting as a Trustee of 
said trust shall at any time be held 
liable for mistake of law or of fact or of 
both law and fact, or errors of judg- 
ment, nor for any loss coming to said 
estate or to any beneficiary thereunder, 
or to any other person, except through 
actual fraud or wilful misconduct on the 
part of the Trustee to be charged. If 
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this provision shall be held invalid as to 
any class of persons or instances, such 
fact shall not impair its application to 
all other classes of persons and in- 
stances. Every action taken by the 
Trustee pursuant to the powers con- 
ferred hereby or any decision herein 
given to him shall be conclusive and 
binding upon all persons concerned 
therein or affected thereby. All alter- 
nate or successor Trustees or Co-Trus- 
tees herein named shall have the same 
powers, discretion, duties and immuni- 
ties as those originally named herein.” 


Desirability of Spendthrift Clause 
A spendthrift clause is valuable and 


should be used as a matter of routine in 
most states.° A rather full clause is: 


“The purpose of the income intended 
to be created by this trust instrument 
for the benefit of my wife and my chil- 
dren and their descendants. [here insert 
the description of the particular benefi- 
ciary if other than a wife or child, etc.] 
is (so far as can be done with the in- 
come available) to secure the beneficiary 
in each case from want and to insure 
them a reasonable living free from the 
accidents of mismanagement or improvi- 
dence and free from the interest of any 
future husband of my wife and of any 
present or future husband of any other 
beneficiary hereunder. The income un- 
der any trust created by this trust in- 
strument in any of said beneficiaries 
shall not be assigned or hypothecated in 
any manner, and shall not be antici- 
pated, encumbered, or otherwise disposed 


5. See also the excellent article by Edward W. 
Clearly XLIII Yale Law Journal 393. (Jan. 1934) 
entitled, ‘Indestructible Testamentary Trusts.”’ 


of by such beneficiaries, and shall not 
be taken on execution in law, nor be 
reached by creditor’s bill, garnishment, 
or in any other manner in equity by per- 
sons having claims against such bene- 
ficiaries. Except as herein provided in 
the case of a beneficiary under the age 
of twenty-one years or a disabled per- 
son, the income provided for herein shall 
be paid directly into the hands of the 
beneficiary.” 


It will be noted that the above contains 
no provision passing the estate to some 
other person if an attempt to alienate is 
made. Such a provision would reinforce 
the clause, but is deemed too dangerous 
to use as it might result in consequences 
not anticipated by the Trustor. 


Powers in Reorganization 


Participation in reorganizations should 
be expressly authorized in language sim- 
ilar to the following: 


“Should any corporation, in which the 
trust estate holds stock at any time, of- 
fer or propose to reorganize, or to con- 
solidate or merge with another corpora- 
tion or corporations, or offer exchange 
of its shares for shares of a holding 
company, or change its organization 
from organization under the laws of one 
state to organization under those of an- 
other, or to organization under Federal 
Statutes, or in any manner alter, change, 
enlarge, curtail or amend its charter 
powers, or its financial structure, or 
change, in whole or in part, from stock 
having par value to stock having no par 
value, or vice versa, then, in any such 
event, the trust estate, through its Trus- 
tee, may exercise any choice, option, 
right or privilege, by way of vote, sub- 
scription, exchange, or by the exercise 
of any other rights or privileges extend- 
ed to the stockholders or other security 
holders of such corporation to partici- 
pate to such extend as said Trustee may 
deem advantageous to the trust estate in 
the formation of any corporation or cor- 
porations, holding company, or what is 
commonly known as a Massachusetts 
Trust, or other trust organization or or- 
ganizations that may result from any of 
the various steps, changes, exchanges, or 
reorganizations, above enumerated.” 


In lieu of attempting to authorize pay- 
ment of lump sums directly to a minor, 
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which may be unfavorably looked on by 
a court as contrary to the policy of the 
law, it would probably be better to con- 
tent oneself with authorizing the direct 
expenditure of any income to which a 
minor may be entitled. A clause along 
these lines, which also deals with the 
situation where the minor might be en- 
titled to capital, is as follows: 


“If any beneficiary of said trust es- 
tate shall become entitled to a share of 
said trust estate before said beneficiary 
has reached the age of twenty-one years, 
then the Trustee shall continue to hold 
the share of any such minor in trust 
with like powers as to management and 
investment thereof as are herein set 
forth governing the trust estate herein- 
before mentioned, and shall use and ap- 
ply such portions of the net income de- 
rived therefrom, and also of the princi- 
pal, as the Trustee may deem necessary, 
directly (without the intervention of a 
curator or guardian) for the education, 
care, and support of such minor, any 
unexpended part of the net income to 
be added to the principal and reinvested 


until such minor reaches the age of 
twenty-one years, at which time the 
Trustee shall transfer, convey, deliver 
and pay over the property constituting 
the share of such minor to him or her 
free from trust, but if such minor shall 
die without having attained the age of 
twenty-one years, the trust for the 
share of such minor shall cease at his 
or her death, and the property consti- 
tuting such trust estate shall be a part 
of the decedent’s estate of such de- 
ceased minor, and shall be delivered to 
and vest in his or her executor or ad- 
ministrator or heirs, or other persons 
entitled to the same as a part of his or 
her estate.” 


In using the foregoing clause, the rule 
against perpetuities should be borne in 
mind, so that the ultimate extension of 
the trust will not violate the rule. 


Earnings of trust departments of Fed- 
eral Reserve member banks, national and 
state, amounted to $46,708,000 for the 
first half of 1937 as compared with $46,- 
827,000 for the last six months of 1936. 
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Essential Organization and Records 


Minimum Equipment Necessary to Small Trust Departments 


STANLEY HOYT 
Trust Officer, South Norwalk (Conn.) Trust Company 


Third in the series of theses by the 1937 trust major class of the 
Graduate School of Banking, being excerpted in Trust Companies, the fol- 
lowing outline of basic features and principles which should characterize 
accounting and small trust organization procedure, is the result of first- 
hand study of systems in several departments in three Eastern states and 
of forms developed by Remington-Raad and other leading systems compan- 
ies. Mr. Hoyt presents a simple, effective method to displace “memory” 


or haphazard records.—Editor’s Note. 


HE term “small trust department”, 
si as used herein, is confined to the 
“one-man trust departments” managing 
assets varying in total from one-half 
million dollars to three million dollars. 
Such departments are usually conducted 
by a trust officer, with or without title, 


assisted by a stenographer or trust clerk 


or both. 

The annual report of the Bank Com- 
missioner of the State of Connecticut 
lists the state banks doing a trust busi- 
ness, number of trusts and total trust 
funds handled by each department. A 
breakdown of the report for the year 
1935 reveals the comparative sizes of the 
65 departments examined, as follows: 


Number of 
Total Trust Funds Departments 
Over 10 millions 8 
Between 5 and 10 millions 3 
Between 3 and 5 millions 6 
Between 1 and 3 millions 8 
Under 1 million 40 


Similarity in Large and Small Units 


The duties and activities of large and 
small departments are identical, as it re- 
lates to the administration of personal 
trust as distinguished from corporate 
trust services. The latter type of busi- 
ness should be avoided by the small in- 
stitution, as it generally does not have 
the set-up to properly fulfill its obliga- 
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tions with respect to such business and 
cannot hope to acquire a sufficient volume 
to warrant the expense attendant to es- 
tablishing a corporate division within the 
department. For the same reason, ser- 
vices to individuals such as custodian- 
ships and personal advisory services 
should not be attempted by the small de- 
partments. 

To draw an analogy to the field of 
medicine, the trust officer of the large in- 
stitution is usually a specialist, whereas 
the trust officer of the small institution 
is the general practitioner or “country 
doctor” in his field. The latter must 
have not only a knowledge of the intri- 
cate details of administration but a prac- 
tical working knowledge as to every one 
of the details. 


Executive Organization 


To properly develop the business of the 
small trust department it is necessary 
that the trust officer have the coopera- 
tion and assistance of the Board of Di- 
rectors, a Trust Committee responsible 
to the Board and the President and other 
officers of his institution. 

A Board really interested in its trust 
department can do much to help obtain 
new business. It is suggested that di- 
rectors become thoroughly familiar with 
Federal Reserve Regulation F, dealing 
with directors’ responsibilities for their 
trust departments. 
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Trust Committee :—It is on the proper 
functioning of the trust committee that 
the future of the small department de- 
pends. The Board of ‘Directors names 
to this committee at least three of its 
members, exclusive of the trust officer, 
and as many more as may seem expe- 
dient depending upon the size and pros- 
pects of the department. The members 
selected should be men having varied and 
special talent in the field of investments, 
real estate, mortgage financing and pro- 
bate law. One of the important duties 
of this committee is to advise and pass 
upon the purchase and sale of all securi- 
ties, including stocks, bonds and mort- 
gages, for or by the trust department. 


In the small department, the commit- 
tee’s activities do not cease at this point. 
Additional duties include the passing on 
all new business offered before its ac- 
ceptance and periodic review of each 
trust as to investments and management. 
In general, it is necessary that this com- 
mittee combine as its prerogative all ex- 
ecutive supervisory powers necessary to 


the operation of the department except 
insofar as minor daily executive func- 
tions are performed by the president of 
the institution. 


The President—The president’s role 
in the small trust department is to handle 
daily executive detail. To him the de- 
partment must look for interpretation 
of the general policies laid down by the 
Board and for guidance in difficult or un- 
usual matters of management. Because 
of the attitude of the bank’s customers 
and general public in seeking the advice 
of the bank president on financial and 
personal matters, he is in an unusually 
advantageous position to develop new 
business for the trust department. 

The Trust Officer—Both administra- 
tive and operative activities must be un- 
dertaken by the trust officer of the small 
trust department. The principal admin- 
istrative duties may be classified as: (1) 
evolving plans for the orderly settlement 
of estates and administration of trusts, 
guardianships, etc.; (2) furnishing re- 
ports and recommendations to the trust 
committee and serving as a member of 
the committee; (3) conferences with 


beneficiaries and prospects; (4) corre- 
spondence in connection with trust detail 
and with trust customers. 

In the newly organized department or 
small department having but few estates 
and trusts in its care, the trust officer 
may be obliged to perform all operative 
functions such as collection of income, 
typing, book-keeping, filing, etc. When 


_ this condition exists the acquisition of 


one sizable estate or trust is very apt to 
swamp the officer in a mass of detail 
with the result that proper administra- 
tive duties are neglected. As it is diffi- 
cult in small cities to find typists or 
bookkeepers conversant with trust busi- 
ness it is a good plan to familiarize, 
through part time work, one of the 
bank’s stenographers or clerks. 

If this simple plan of organization is 
followed the department will be in a 
position to develop in an orderly fash- 
ion, first by expansion of the operative 
division, then addition of assistants in 
the administrative division and finally 
the addition of sub-committees in the 
executive division. 


Physical Accommodation 


Too often the trust officer is hampered 
in his efforts to give proper trust ad- 
ministration by lack of adequate equip- 
ment. No hard and fast rules can be 
laid down but certain minimum equip- 
ment is necessary for efficient service. 

Office Space—The trust officer’s desk 
should occupy space provided for the 
bank’s officers. If this is not possible, 
a trust window should be provided con- 
venient to the space allocated to the de- 
partment. A conference room where 
private conversation with prospects, 
trustors and beneficiaries may be had is 
a real necessity. Unless such provision 
is made, the trust officer will find that 
much valuable time is wasted by the 
necessity of holding these conversations 
outside the institution and without the 
benefit of all records pertaining to the 
account. 


Vault Space—Over a period of years 
securities, records and original docu- 
ments requiring vault control will mul- 
tiply to such an extent that adequate 
space must be provided to take care of 
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normal growth. Most small departments 
which have experienced any expansion 
have had to make readjustments with 
resultant annoyance and likely some ex- 
pense because of failure to properly 
gauge their requirements for vault space. 
As the business justifies, the trust se- 
curities vault should be placed under dual 
control. Even when the trust officer is 
solely responsible he should not remove 
any securities from a trust securities en- 
velope without substituting a memoran- 
dum therefor giving the date of with- 
drawal, purpose for which withdrawn 
and location of the security. Securities 
sent for transfer or exchange may be ac- 
counted for by filing in the securities en- 
velope a copy of the letter of transmittal. 
Adherence to these rules will simplify 
the work of examining authorities and 
remove a possible source of embarrass- 
ment to the trust officer. 


Filing System 


The most satisfactory filing system for 
the small department is one in which 
both correspondence and documents re- 
lating to the individual account are filed 
in the same envelope. Space in a fire- 
proof vault convenient to the department 
is essential. Documents and correspon- 
dence accumulate very rapidly and must 
be kept intact for long periods of time. 
Despite whatever vault provisions are 
made it is usually necessary to transfer 
periodically part of the contents of the 
trust files in order to make room for cur- 
rent matter. Transfer files in a conven- 
ient storage space should be provided so 
that any correspondence or documents 
or a complete file or a closed estate or 
— may be produced without undue de- 
ay. 

Original trust agreements, wills left 
for safekeeping and other original docu- 
ments of whatever nature should be filed 
in upright files located in the securities 
section of the bank vault. 

The only supplies necessary are legal 
sized envelopes or containers, preferably 
of the expanding type, and folders for 
insertion in the envelopes. A distinctive 
color folder may be used to indicate the 
type of papers it contains. Papers are 
filed in chronological order. 
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Trust Officer’s Docket 


The most important folder from the 
standpoint of the trust officer is the ad- 
ministration folder or trust officer’s dock- 


This folder should contain: 

(1) A copy of the instrument under 
which the institution is acting. 

(2) A brief of the instrument, parti- 
cularly as to investment provisions. 

(3) Copies or duplicate originals of in- 
ventory and appraisement. 

(4) Copies of accounts. 

(5) History of the account including 
date of opening, names and addresses of 
beneficiaries, etc. 

(6) Court orders. 

(7) Memoranda of important confer- 
ences, minutes, etc. No attempt should 
be made to follow the order outlined, as 
this folder should present a complete 
chronological story of the account from 
its inception. Too often the trust officer 
in a small institution relies on his mem- 
ory for recalling important discussions 
with beneficiaries, attorneys and courts. 
He is not being fair with himself, his 


et. 
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customers or his institution by not mak- 
ing a permanent record in this connec- 
tion. Certainly, he is not making pro- 
vision for smooth continuity of perform- 
ance in the event he is incapacitated 
through illness, or changes his occupa- 
tion. 

This folder is usually filed in the same 
envelope containing correspondence and 
documents relating to each individual ac- 
count. In a larger institution the 
folders are usually kept in files reserved 
for that purpose convenient to the oper- 
ating officer’s desk. 


Work Sheets 


Work sheets providing a check list of 
important duties in connection with ad- 
ministration of estates, trusts, guardian- 
ships and agencies should be provided. 
These may be printed on cards or simply 
consist of a typewritten or mimeographed 
list of the usual duties and requirements 
to be performed. The form should also 
provide space for remarks and date re- 
garding the performance of the duty. As 
each detail is started or completed it 
should be initialed by the trust officer. 
It is, of course, usual for many details 
in connection with the trust administra- 
tion to be in progress at the same time. 
In order to provide a record of progress 
an appropriate symbol designating work 
started but not completed and work com- 
pleted may be adopted. 

The information required for divi- 
sional work sheets may be incorporated 
in the administrative officer’s work sheets 
for the small department. 


It is important that as much prelim- 
inary information as possible regarding 
a decedent’s or trustor’s affairs be ob- 
tained at the first conference of the trust 
officer with the interested parties. An 
effective manner of obtaining this in- 
formation is for the trust officer to use 
as a guide the preliminary information 
sheet indicated (executor, testamentary 
trusteeships, etc.) A permanent type- 
written sheet for the trust officer’s docket 
can be prepared after the conference. 
Much valuable time can be conserved by 
this use of the check sheets as the con- 
ference can more easily be limited to the 
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essential information necessary for the 
further planning of administration. 


Tickler System 


Internal trust operation is not possible 
without an effective tickler system. These 
records, acting as the informative me- 
dium for collection of recurring income 
and performance of duties, constitute an 
integral part of the accounting system. 

Purposes: Ticklers should be prepared 
covering all future events regarding in- 
vestments and duties of the fiduciary. 
These items are too numerous to list.* 
The main purposes served by ticklers are 
to provide for: (1) collection of income 
when due from all asset sources; (2) all 
payments of a recurring nature whether 
of principal or income; (3) dates for the 
performance of all duties of the fiduciary 
regarding assets, trustors and beneficia- 
ries and filing of reports, statements and 
accountings. 

The information contained on the asset 
ticklers will be used frequently in the 
preparation of reports for the trust com- 
mittee and may themselves be referred 
to by the committee. As continuity of 
operations depends so largely on the tick- 
ler system it is well that one or more 
persons, other than the trust officer, be 
thoroughly familiar with the operation 
of the system. 

Set-Up of System: Tickler systems 
prepared for use on addressing machines 
are probably the most satisfactory and 
efficient in operation at the present time, 
as error through human fallibility is al- 
most entirely eliminated. Usually, the 
small institution does not possess the 
type of equipment necessary for the suc- 
cessful operation of this type of system. 
The simplest system for the small de- 
partment appears to be one employing 
cards upon which appropriate informa- 
tion or instructions are entered, the 
cards then being filed behind tabs for 
the days on which action becomes neces- 
sary. Visible systems providing safe- 
guards against the loss of a card may 
well be considered. 


*Trust Companies Mayazine will be glad to pro- 
cure a list of typical items for which ticklers 
should be used, upon request. 
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Sources of Information 


All too often the small institution com- 
mits the error of providing physical 
equipment in excess of the necessities of 
its trust department for years to come 
and then fails to provide its trust officer 
with perhaps the one item most essential 
to him—an adequgate library. As has 
been previously noted, duties which fall 
to the lot of specialists in large institu- 
tions, must be performed, and compet- 
ently so, by the trust officer himself in 
the small department. 


As essentials the trust library should 
contain: 

(1) A recognized investment manual 
for determination of status of stocks 
and bonds. 

(2) A recognized tax service carrying 
current information as to estate and in- 
come taxation and current decisions and 
laws. 

(3) Current and authoritative text- 
books on the technical aspects of trust 
business. 

(4) Publications of national and local 
trust associations and leading trust com- 
panies. 


The trust officer in the small institu- 
tion would not have the time to properly 
use more than one investment manual or 
tax service, even if his institution felt 
it worthwhile to subscribe to several. 
Yet it is often desirable to have refer- 
ence to more than one service or pos- 
sibly to legal works not ordinarily in- 
cluded in the library. In small commun- 
ities there is usually a close affiliation be- 
tween the bank’s counsel, the bank and 
the local broker, whereby no duplication 
of purchase of the leading manuals, etc. 
is made and the libraries acquired by all 
three are available to each. 


Machines 


Small institutions have no particular 
need to consider the labor saving ma- 
chines necessary to large institutions, 
such as addressing machines adaptable 
to a variety of uses and bookkeeping ma- 


chines (of the typewriter sort). An ex- 
ception might be made for a bookkeep- 
ing machine where a survey discloses 
that the territory will support rapid trust 
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growth, and where the machine may also 
be employed by the discount department 
and for posting the bank’s general ledger. 
It is the writer’s opinion that a pen and 
ink system is satisfactory up to fifteen 
million dollars in trust assets as the 
basic requirements are the same. 


Accounting Records 


A proper system will perform two ma- 
jor functions: (1) reveal the total-liabil- 
ity of the trust department to its cus- 
tomers and its total asset holdings; (2) 
reveal at any time the present condition 
of each trust account and a detailed rec- 
ord of all transactions in relation to that 
account. 


Original Entry: In the small depart- 
ment the common practise is to provide 
for inclusion of records affecting total 
liability and total asset holdings under 
one loose-leaf binder. The _ resulting 
book becomes the combined journal and 
general ledger of the department. The 
order of arrangement is a matter of pref- 
erence but must provide for the follow- 
ing sections: (1) investment control ac- 
count; (2) cash receipts accounts; (3) 
cash disbursements account; (4) cash 
control account. 


Investment Control Account—In its 
simplest form the sheet for investment 
control provides columns for date, de- 
scription of item, name or number of es- 
tate or trust, deposited, withdrawn and 
total. Chronological entries are made of 
assets as deposited or withdrawn and the 
total of all asset holdings corresponding- 
ly increased or decreased. 
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A control sheet by assets should also 
be provided, showing the total liability 
of the department classified as to type 
of assets, and columns should be provided 
to show total holdings of stocks, bonds, 
real estate, mortgages, savings deposits, 
(it is advisable to show total deposits in 
the bank’s own savings department and 
other banks’ departments), miscellan- 
eous and grand total. The tickler sys- 
tem will be relied upon to furnish infor- 
mation as to total holdings of any indivi- 
dual security or other type of asset and 
will serve as a check on the investment 
control by periodically proving the tick- 
lers to the investment control. 

Cash Receipts—On this sheet are pro- 
vided columns for date, name or number 
of estate or trust, source of receipts, ad- 
ministrator or executor cash, principal 
cash, income cash, and total. Receipts 
are entered in chronological order; at the 
end of the day, these columns are added 
and the sum of the totals added to the 
grand total previously shown. Postings 
to individual ledger records are made 
from the cash receipts sheet. 

Cash Disbursements—All trust depart- 
ment disbursements should be made by 
check. The cash disbursements sheet 
should provide columns for date, trust 
check number, date of payment of check, 
name or number of estate or trust, payee 
and purpose; administrator or executor 
cash; principal cash, income cash, and 
total. As checks are drawn, they are en- 
tered under the appropriate cash column. 
The sum of the daily totals are added to 
the preceding grand total. When checks 
are returned and paid, the date of pay- 
ment is recorded in the space provided 
therefor; a control is thus provided for 
outstanding checks. 

Cash Control—This sheet provides for 
control of all trust department cash. Col- 
umns should be provided for date; ad- 
ministrator or executor receipts, dis- 
bursements and total; principal cash re- 
ceipts, disbursements and total; income 
cash receipts, disbursements and total; 
and grand total. At the end of each 
day’s business the totals of receipts and 
disbursements as obtained from the cash 
receipts and disbursement sheets, are en- 
tered to the appropriate cash control col- 
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umn and the debit or credit balance is 
added or subtracted from the total pre- 
viously shown. The sum or difference 
of the daily totals is then added or sub- 
tracted to or from the previous grand 
total. The grand total must, of course, 
equal the sums of the other three totals. 

The foregoing simple original entry 
records will constitute all that is neces- 
sary for departments of small size and 
will, without necessity for constant re- 
vision of system, take care of any expan- 
sion which such a department is likely 
to encounter. The cash receipts and dis- 
bursements sheets constitute the journal 
of the department and the investment 
control and cash control sheets together 
constitute the general ledger of the de- 
partment. 


Individual Ledger Records 


Records which must be provided for 
individual accounts are: (1) history 
sheet; (2) invested funds control; (3) 
investment ledger records; (4) cash led- 
ger records. These records may be on 
cards or loose leaf sheets; loose leaf sys- 
tems are common and not likely to prove 
cumbersome. 

History Sheet—Usually contains print- 
ed spaces for entry of information neces- 
sary to the administration of an estate 
or trust and for chronological entry of 
duties performed and important events 
pertaining to the administration. If an 
administration file or trust officer’s dock- 
et is kept this sheet or card is a duplica- 
tion and may be eliminated. 

Invested Funds Control—This sheet 
provides for chronological entry of in- 
vestments received and disbursed. Post- 
ings are made from the investment con- 
trol account. Items received are de- 
scribed briefly and the inventory figure 
entered in the deposited column and add- 
ed to the total previously held. Upon de- 
livery or other disposition, the item is 
again briefly described and the inventory 
amount entered in the withdrawn column 
and deducted from the previous balance. 
In order to show only items actually on 
hand, at the time of withdrawal of any 
item it is necessary to show the item as 
withdrawn by drawing a line in red ink 
through entry and deposit column of the 
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item. The total of all open items in the 
deposit column should equal the total bal- 
ance. In a chronological record of this 
type difficulties will be encountered, as 
no order can be maintained as to parti- 
cular types of assets or to all the hold- 
ings of an individual security. 


Investment Ledger Records—To ob- 
viate this difficulty the department should 
adopt the “block” sheet, providing four 
or more spaces or “blocks” to the page 
in which information as to each indivi- 
dual asset is entered and columns pro- 
vided for recording chronologically the 
deposit or withdrawn and balance of 
items. The use of the “block” system 
will simplify the checking of securities 
in the vault and provide a complete rec- 
ord as to each asset. 

A better type of investment ledger rec- 
ord is an individual sheet or card for 
each asset held in the account. 


Cash Ledger Records—The adminis- 
trator or executor cash sheet should pro- 
vide columns for date, item, receipts of 
cash (subdivided into income and prin- 
cipal), disbursements (divided into col- 
umns for claims, administration ex- 
penses, etc.) and balance. This account 
is posted from the original entry records 
of cash receipts and disbursements. Prin- 
cipal cash sheets provide columns for 
date, item, receipts, disbursements and 
balance. The income cash sheets provide 
columns for date, items, receipts, dis- 
bursements and balance. The income 
cash sheets usually provide for subdi- 
vision of the income column so that sep- 
arate columns are provided for dividends, 
interest (on bonds and ail other), rents, 
etc., to facilitate preparation of income 
tax returns and possibly probate reports. 
However, it would probably be better to 
simply provide cash columns for receipts, 
disbursements and balance. 


The set-up for an administrator or ex- 
ecutor account would include a history 
sheet (unless an administration file is 
kept) after which would be filed the in- 
vested funds control sheet and invest- 
ment ledger sheets, followed by the ad- 
ministrator or executor sheet. The trust 
set-up is similar except in place of the 
administrator or executor sheet the prin- 
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cipal cash sheet followed by the income 
cash sheet is substituted. 


It is a temptation to the trust officer 
in the small institution to rely on his 
memory for a great many details. The 
pressure of work is so heavy that he 
tends to feel, perhaps justly, that a too 
elaborate system will require a dispro- 
portionate share of his time just to run 
a “system.” <A simple system of inter- 
nal control records properly kept will 
more than make up for the effort ex- 
pended in keeping them, both from the 
standpoint of saving energy and time in 
examinations of the department and as- 
suring continuity of service. 


Future of Small Trust Department 


There are numerous small depart- 
ments, operated by a part time officer 
having but little interest in trust work. 
Banks operating such departments should 
proceed to close out their trust business 
before it becomes a source of heavy li- 
ability to them. 
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If the present trends continue the time 
will not be far distant when the physi- 
cal limitations of the staff of the small 
department will necessitate a readjust- 
ment or reorganization in order to prop- 
erly provide trust service for a commun- 
ity. In those communities where numer- 
ous departments are attempting to oper- 
ate, when one well staffed and equipped 
department would be sufficient, the an- 
swer might well be the organization of 
a separate trust company through the co- 
operation and financial assistance of the 
local banks themselves. [As has been 
done in Lansing, Michigan, through the 
Central Trust Company.—Editor’s Note.] 
The banks would proceed to withdraw 
from the trust business and thereafter 
share in the profits of the new institution 
according to their stockholdings. In the 
less populated regions the organization 
of county-wide trust institutions might 
be attempted. 

The simplest solution for providing 
adequate trust service for a small com- 
munity appears to lie in, for want of a 
better term, “correspondent trust bank- 
ing.” The bank would have its customers 
name the correspondent bank maintain- 
ing a large trust department as executor, 
trustee, etc. The local bank could act 
as agent for the correspondent bank as to 
local property without the necessity of 
having trust powers. Of course, if 
branch banking becomes widespread the 
larger metropolitan banks will probably 
maintain branches in the smaller com- 
munities which will make available their 
trust services to the residents of the com- 
munity. 


Inter-Bank Trust Conference 


The fifth annual conference of Trust 
Department executives of the Marine 
Midland banks of New York State was 
held at Troy on September 23rd and 
24th, where about 60 trust men repre- 
senting the affiliated member banks were 
guests of the Manufacturers National 
Bank of Troy. At the business meetings, 
presided over by Chauncey W. Cook, 
President of the Manufacturers National 
Bank, topics relating to technical points 
of trust services and the broader phases 
of the Trust Department work were dis- 
cussed. A highlight of the conference 
was the banquet on the first night, at 
which over a score of the leading attor- 
neys of the town were guests, along with 
the bank directors. Dr. James Lawrence 
Meader, President of Russell Sage Col- 
lege, Troy, N. Y., and Bayard F. Pope, 
Chairman of the Board, Marine Midland 
Corporation, were the speakers at the 
banquet. 


Such trust conferences of the Marine 
Midland men have become yearly events. 
They present a welcome opportunity to 
discuss common problems and exchange 
ideas for the development of trust busi- 
ness. The program included the follow- 
ing topics: “The Common Trust Fund” 
by George H. Auffinger Jr., Asst. Vice 
Pres. Marine Midland Group, Inc.; 
“Trust Accounting & Fees”, by William 
J. Weig, Asst. Secy. Guaranty Trust Co. 
of N. Y.;; “Legislation of Interest to 
Trust Men” by Walter W. Schnecken- 
burger, Exec. Vice Pres. Marine Midland 
Group, Inc.; “Graduate School of Bank- 
ing” (Round Table discussion) by Nel- 
son E. Lengeman, Vice Pres. Union Trust 
Company of Rochester, and James L. 
Cronin, Asst. Tr. Offr.; Manufacturers 
National Bank of Troy; “New Business 
Development” by Merrill J. Campbell, 
Asst. Vice Pres. Marine Midland Group, 
Inc.; “Recent Decisions of Interest to 
Trust Men” by John H. Broderick of 
Murphy, Aldrich, Guy & Broderick, Coun- 
sel for the Manufacturers National Bank 
of Troy; “What I Would Expect of My 
Corporate Trustee” by R. Smith Payne, 
Director, Cluett, Peabody & Company. 
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OCRATES, asked whether it was bet- 

ter to marry or not, answered, 
“Whichever you do, you will repent it.” 
In this he undoubtedly gives us a reason 
for the considerable number of present 
day divorces. Maybe too, he tells us the 
answer to the question: Should a title af- 
fected by a divorce be passed or rejected? 
But since there are links of divorce in so 
many chains of title and since title insur- 
ance is a service rather than just a busi- 
ness, all of these cannot arbitrarily be re- 
jected. On the contrary, each must be 
studied carefully, and if possible, in- 
sured. In this, optimism should not be 
permitted to triumph over experience nor 
Samaritanism over judgment. 


The solution of the divorce decree 
problem by the title company is obviously 
of the utmost importance to those hold- 
ing real estate. Consequently trustees 
and other fiduciaries, whose stewardship 
embraces such property, should be more 
than ordinarily interested. And since 
the distribution of trust estates is many 
times contingent upon the validity or in- 
validity of divorce decrees, trustees 
would do well to submit them to the same 
scrutiny to which title men put them. 


Domestic Divorces 


A great number of states fix the prop- 
erty rights of the parted pair by the same 
decree which dissolves the marriage, 
while others merely provide a means for 
partitioning community property or that 


1. Arizona, Arkansas, California, Delaware, Dis- 
trict of Columbia, Georgia, Illinois, Iowa, Kansas, 


Maine, Michigan, Minnesota, Nebraska, New 
Hampshire, New Mexico, North Dakota, Ohio, 
Oklahoma, Oregon, Rhode Island, South Dakota, 
Texas, Utah, Vermont, Virginia, Washington and 
Wyoming. 


held by the entireties.2 The balance of 
the states, except South Carolina, where 
absolute divorces are constitutionally pro- 
hibited,* do not decree more than the sev- 
erance of the marriage ties, occasionally 
with some restriction on future marriage 
of one or both parties.* 

Where the property rights of the liti- 
gants are determined by the final decree 
of divorce, insurance of local titles does 
not present such a complex problem as 
where the title to the belongings of the 
divorced spouses is left to the applica- 
tion of the law as it may be applied by 
the courts at some future time. Although 
in both cases, before relying on a so- 
called final decree it must be determined 
to be actually final, in the latter case its 
effect on local titles must also be ascer- 
tained. 

The case law in those states which do 
not provide by statute for the fixing of 
property rights by the divorce decree, va- 
ries very little from that of Pennsyl- 
vania. And there are just about as 
many slips between the cup of decision 
in the court of first instance and the lip 
of the highest tribunal of one state as of 
another. Consequently, Pennsylvania is 
used here as a typical example. 

Where a final decree of divorce from 
the bonds of matrimony is granted by a 
Pennsylvania Court, neither the husband 
nor the wife, if the other die, has any 
right to claim anything from the estate, 
either by dower, courtesy or survivor- 
ship, or under the Intestate Laws.® 


2. California, 
Texas. 

3. S. C. Const. Art. 7 Sec. 3. 

4. Louisiana, New York, Pennsylvania, Tennessee, 
and Wisconsin, in addition to some of those in 
footnotes 1 and 2. 

. Hecht’s Estate, 28 (Pa.) W. N. C. 183. 


Kentucky, Massachusetts, Nevada, 
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Each party then retains his or her sep- 
arate estate, free from any claim or in- 
terest of the other, except that where 
property is held by the entireties, after 
a divorce it retains the incidents which 
pertained to it at its inception,® although 
under act of Assembly it is subject to 
partition.’ The majority rule elsewhere, 
however, is that a decree of divorce, al- 
though not mentioning community prop- 
erty or property held by the entireties, 
nevertheless is construed to have changed 
it, as the case may be, into a tenancy in 
common.® Thus when a local decree of 
divorce is turned up in the chain of title, 
its effect is quite capable of definite as- 
certainment. 


Finality of “Final” Decree 

The final decree is not all its name im- 
plies. From it (still using Pennsylvania 
as an example) there can be taken an ap- 
peal to the Superior Court by either 
party® within three months after its en- 
try!” which until it is disposed of, sus- 
pends for all purposes the operation of 
the operation of the decree.!! Even if 


the appeal is dismissed, or the judgment 
of the lower court affirmed by the Su- 
perior Court, the aggrieved party still 
has an opportunity, within ten days, of 
applying for a re-argument before that 
court!” or within forty-five days of ask- 
ing the State Supreme Court to allow 


an appeal.'!® In the event of the allow- 
ance of such an appeal the decree of di- 
vorce remains inoperative until it is 
passed upon by that court and the ten 
day period for review has expired. From 
this decision of Pennsylvania’s highest 
tribunal, or its refusal to hear an appeal, 
the Supreme Court of the United States 
may be asked within three months to 
pass on the matter.!4 

A final decree can be opened long af- 
ter the date of its entry, if there has 
been extrinsic or collateral fraud in ob- 
taining that judgment.'!® As a matter 


. O'Malley v. O'Malley, 272, Pa. 528. 
. Pa. Act May 10, 1927, P. L. 884, Sec. 1. 
. 19 C. J. 182 and cases cited. 
. English v. English, 19 Pa. Super. 586. 
. Pa. Act of’ May 2, 1929, P. L. 1237, Sec. 60. 
. Upperman v. Upperman, 119 Pa. Super. 341. 
. Rule 84 Pa. Supreme Court. 
3. Pa. Act May 11, 1937, P. L. 972, Sec. 1. 
. United States Code Title 28, Sec. 347. 
. McFadden v. McFadden, 91 Pa. Super. 301. 
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of fact, in one case the Court set aside a 
decree of divorce upon the application 
of a respondent made thirty years after 
the entry of the decree, and even after 
the death of the libellant;!® and in an- 
other case, eleven years after its entry 
on the ground of lack of original jurisdic- 
tion in the court;!7 and in still another 
case, the Pennsylvania Superior Court 
held that a decree of divorce being void 
for want of jurisdiction could be subse- 
quently vacated on the petition of a son 
of the respondent.!® Nor can we pass 
the case of Buckley v. Buckley'® where 
the vacation of a decree was obtained by 
a wife on the ground of fraud. As she 
was leaving New York on a boat trip, 
with the consent of her husband, he gave 
her a sealed package, not to be opened 
until after departure. It contained the 
summons in divorce. 


Lack of Jurisdiction 


Setting aside a decree or judgment a 
considerable time after its entry for lack 
of original jurisdiction has been done 
time and again on the theory that the 
court never having had the right to pass 
on the matter in controversy, could not 
acquire it by consent of the litigants. Jur- 
isdiction, however, is to be distinguished 
from venue. It has been held that where 
a libellant is resident of a state, its 
courts have jurisdiction of his person 
although he may have brought his suit in 
a county in which he does not live; that 
being only a matter of venue which may 
be waived by the other party to the suit.*° 


The setting aside of a decree of divorce 
is a proceeding in equity, and the one 
making such an application must come 
with clean hands. No spouse tainted in 
any degree with the fraud by which the 
decree was obtained, can thereafter move 
to set it aside.2!_ Nor will the divorce be 
opened where the respondent has been 
guilty of gross laches?? even though it 
was obtained without notice.2* And 


16. Gambe v. Gambe, 22 (Pa.) C. C. 23. 
17. Kellow v. Kellow, 1 (Pa.) Leh. V. 202. 
18. Mintz v. Mintz, 83 Pa. Super. 85. 

. 6 App. Pr. (N. Y.) 307. 

. Nagle v. Nagle, 3 (Pa.) Grant 155. 

Gallus 130 Ore. 619. 

. Field v. Field, 67 Pa. Super. 355. 

. Catts v. Catts, 35 Pa. Super. 293. 

. Potts v. Potts, 10 (Pa.) W. N. C. 102 


Geis v. 
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though the divorce may be invalid, if the 
respondent does any act in recognition of 
it, this party is bound by the decree, 
which he or she may not thereafter at- 
tack,*4 under the Doctrine of Estoppel. 


Divorces of Other States 


If a state recognizes the validity of a 
final decree of divorce granted in another 
state or country, the effect on the prop- 
erty rights of the parties and others is 
as if the decree had been handed down 
where presented.*> Of course, it is not 
such a judgment as may be enforced by 
execution until reduced to judgment in 
the state where presented,7° but it is con- 
clusive as to the matters passed upon.*? 
Consequently, the problem is more with 
the validity than with the effect of other 
state and foreign divorces. 

Article IV of the Constitution of the 
United States provides: “Section 1. Full 
Faith and Credit shall be given in each 
state to the Public Acts Records and 
Judicial Proceedings of every other 
State.” This has been construed by the 
United States Supreme Court to mean 
that full faith and credit must be given 
only where the court rendering the de- 
cree had jurisdiction of the parties and 
the subject matter and that if one of 
these incidents be absent, a decree of di- 
vorce granted in one state need not be 
recognized or held binding in another.*® 
The right to attack a decree of a sister 
state on jurisdictional grounds is there- 
fore permissive rather than mandatory, 
giving rise to three general rules for the 
treatment of such decrees, each with a 
substantial following: 


Three Categories of States 


Rule 1. On the theory that a proceed- 
ing for divorce is solely an action in 
rem, decrees of sister states will be 
recognized as valid if the laws of the di- 
vorcing state were complied with. This 
rule is followed in Alabama,?® Connecti- 


24. Baily v. Baily, 44 Pa. 274; Richardson’s Est. 
132 Pa. 292. 

25. Fall v. Eastin, 215 U. 8S. 1. 

26. Lynde v. Lynde, 181 U. S. 183. 

27. Driver v. Driver, 24 (Pa.) Dist. 250 and others. 

28. Haddock v. Haddock, 201 U. S. 562. 

29. Thompson v. Thompson, 91 Ala. 591 


LINCOLN-ALLIANCE 
BANK AND 
TRUST COMPANY 


Rochester, N. Y. 


Member 
Federal Reserve System 
Federal Deposit Insurance Corp. 


cut,°°, Indiana,®!, Iowa®* and Rhode Is- 
land.*3 

Rule 2. Treating a divorce proceeding 
as one quasi in rem, decrees of other 
states will be recognized as valid if the 
laws of the divorcing state were complied 
with and the cause would have justified 
a decree in the state which is asked to 
pass upon its extra-territorial effect. This 
is the rule which has been adopted by 
those states not heretofore indicated as 
following Rule 1, or hereafter as follow- 
ing Rule 3. Delaware,*4 Massachu- 
setts,2> New Jersey,°® and Wisconsin,*? 
having adopted a Uniform Divorce act or 
similar legislation, qualify this general 
principle by requiring that in ex-party 
cases there must have been “the best 
practicable service made on the respon- 
dent.” 


30. Pettis v. Pettis, 91 Conn. 608. 
31. Hood v. State, 56 Ind. 263. 
32. Wakefield v. Ives, 35 Iowa 288. 
33. Ditson v. Ditson, 4 R. I. 87. 
34. Dil Laros. 
35. Harding v. Townsend, 280 Mass. 256. 
. 2 N. J. Comp St. 1910 P. 2029, 32, 41, 42. 
37. Wise. Laws 1915 Chap. 86, Sec. 29. 
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Rule 3. A final decree of divorce 
granted by any sister state will not be 
given full faith and credit unless in that 
state there was jurisdiction of parties 
and subject matter. This is the rule in 
the District of Columbia,*® North Car- 
olina,2® New York,*® Pennsylvania*! and 
South Carolina.‘ 


Effect on Disposition of Property 


But these rules apply only to the recog- 
nition of a decree in divorce as such, and 
not the disposition of the foreign-owned 
property which the parties possessed at 
the time of the entry of the decree, or the 
award of alimony. For real estate in 
one state cannot be transferred by a de- 
cree of another state. One of the par- 
ties may be directed to convey, but it is 
only the conveyance itself which changes 
the title. Such a decree may be enforced 
by contempt or sequestration proceedings 
in the court of original jurisdiction,** but 
the court which is the situs of the res 
can only render a judgment in rem.* 
And, except in those states which follow 
Rule 1, the decree, insofar as it relates 
to the disposition of personal property 
owned outside of the divorcing state, or 
alimony, will not be observed by other 
states, unless the requirements of Rule 3 
have been met.*5 


If the foreign decree contains no refer- 
ence to property or alimony, it requires 
therefore, in the states which follow Rule 
1, only the same scrutiny that should be 
given to it to determine its local effect. 
If on the other hand it is presented in a 
state which follows Rule 2, in addition to 
determining its finality in the locality 
where issued, it must also be determined 
that it was for a cause which would have 
justified a divorce in the state in which 
it was presented.*® And in those states 
which have adopted uniform or similar 
legislation, as above indicated, it must be 


838. Barney v. DeKraft, 6 D. C. 361. 

39. Harris v. Harris, 115 N. C. 587. 

40. Ball v. Cross, 231 N. Y. 329. 

41. Elder v. Elder, 62 Pa. 308. 

42. State v. Duncan, 93 S. E. 294. 

43. Bates v. Bodie, 245, U. S. 520. 

44, Bullock v. Bullock, 52 N. J. Eq. 561. 


45. Gould v. Crow, 57 Mo. 200, Hawkins v. Rags- 


dale, 80 Ky. 353. 


46. Smith v. Smith, 43 La. Ann, 1140; Eldred v. 
Eldred, 62 Neb., 613; King v. Thomas, 95 Tenn. 


60; Vernier on Family Laws, 1931 Ch. I. 
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concluded that the best practicable meth- 
od of service was employed to notify the 
ex-party respondent.4? 


However, if the decree awards alimony 
or attempts to dispose of personal prop- 
erty outside of its own jurisdictional lim* 
itations, then, unless it is presented for 
full faith and credit in one of the states 
which follow Rule 1, it must be subjected 
to all of the searching examination to 
which all divorce decrees are subjected 
in the states following Rule 3.48 


Domicile and Residence 


We must find out whether the state in 
which the divorce was granted, the dis- 
position of personalty made or alimony 
awarded, had the requisite jurisdiction. 
This depends upon marriage domicile, 
that is, where the parties last lived to- 
gether in the marital relationship; upon 
the residence of the parties at the insti- 
tution of proceedings, that is, bona fide 
residence*®—domicile—as defined by the 
lex fori; upon the method of service of 
process on the party respondent, that is, 
by publication of notice or actual ser- 
vice; and upon the authority of the court 
to grant a divorce for the cause proved. 


Bona fide residence of the libellant in 
Pennsylvania for at least one year prior 
to the institution of proceedings for di- 
vorce is a jurisdictional qualification im- 
posed by law®® but it has no application 
to Pennsylvania’s recognition of divorces 
granted elsewhere. It is within the sov- 
ereign power of each state to adjudicate 
the marital rights of its citizens and to 
enact laws, not constitutionally in conflict 
with those of other states,®5! which will 
furnish the criterion for determining 
citizenship.52 Where its own statutory 
domiciliary qualifications have been met 
in any state, its decrees will not be ques- 
tioned on that ground elsewhere, unless, 
as heretofore indicated, the residence was 
not bona fide.5 


Perhaps as good a definition of a bona 
fide residence as any is that of Mr. Chief 


47. Ballentine v. Ballentine, 112 N. J. Eq. 

48. Cases cited in footnote 46. 

49. Price v. Price, 156 Pa. 617. 

50. Pa. Act, May 2, 1929, P. L. 1237 Sec. 16. 
51. Hood v. State, 56, Ind. 263. 

52. Cheeley v. Clayton, 110 U. S. 701. 

53. Platt’s Appeal, 80 Pa, 501. 
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Justice Sterrett: “As generally defined, 
a person’s domicile is the place where he 
has a true, fixed and permanent home and 
principal establishment; to which, when- 
ever he is absent, he has the intention of 
returning—if the intention of perman- 
ently residing in a particular place exists, 
a residence in pursuance of that inten- 
tion, however short, will establish a 
domicile.’’54 


Yet even this definition may not be 
applied generally, for the law allows a 
wife far less latitude in the selection of 
an individual domicile than it does a hus- 
band. He may fix his bona fide residence 
at will, regardless of whether or not he 
has been guilty of desertion, but his wife 
is circumscribed by the ancient rule that 
the husband, as head of the family, is 
the one who must determine where the 
family shall live.55 It is only where the 
wife leaves the husband without being 
guilty of desertion under the laws of the 
state of the marriage domicile, or, with 
just cause refuses to follow him to a new 
residence, that she is permitted to estab- 
lish her own domicile. In all other cases 
it follows that of the husband.5¢ But in 
order to institute divorce proceedings in 
the state where the husband has thus ac- 
quired a domicile for her the wife must 
actually live for the required statutory 
period.57 


Test Under Five Principles 


With these definitions in mind and the 
essential elements of fact ascertained, 
we need only apply them to the test of 
five precepts to determine whether a final 
decree of divorce of another state will be 
held valid in the states following Rule 3 
or its award of personalty or alimony 
held binding in the states following Rule 
2. 


I. If in any particular state a decree 
is granted for a cause which under its 
laws is not a ground for divorce, then 
that decree is invalid, and. no amount of 
jurisdiction of the person will make it 
valid.58 


54, Price v. Price, 156 Pa. 617. 

55. Jones v. Jones, 14 (Pa.) D. & C. 415. 
56, Cheeley v. Clayton, 110 U. S 701 

57, Starr v. Starr, 78 Pa, Super. 579. 

58. Mintz v. Mintz, 83 Pa. Super. 85. 
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II. When a service of process of a 
court in one state is by publication to a 
respondent resident in another state, and 
he or she does not appear and submit to 
the jurisdiction, then the decree is recog- 
nized only if the state granting the di- 
vorce was the marriage domicile, and at 
the institution of proceedings the domi- 
cile of the libellant.59 

III. Where service of process of a 
court in one state is by publication to a 
respondent in another state and he or she 
causes an appearance to be entered or 
otherwise submits to the jurisdiction, the 
divorce will be recognized regardless of 
marriage domicile if the libellant is a 
bona fide resident in the state granting 
it.60 

IV. Jf the libellant is not a resident 
of the state where the divorce is grant- 
ed, even though the respondent received 
constructive service of process, mar- 
riage domicile alone in that state will 
not suffice to make the decree valid.® 


59. Atherton v. Atherton, 181 U. S. 155. 


60. Comm, v. Parker, 59 Pa. Super. 74. 
61. Bell v. Bell, 181 U. S. 175. 
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V. Where both parties are bona fide 
residents of the state granting the di- 
vorce, regardless of marriage domicile, 
the decree will be recognized, if such 
method of notification was employed as 
may be calculated reasonably to give the 
respondent notice of the proceedings.*” 
A far more liberal view is taken by the 
American Law Institute in its Restate- 
ment of Conflict of Laws: “A state can 
exercise through its courts, jurisdiction 
to dissolve the marriage of spouses both 
domiciled in the state.’’® 


Checking Up 


It follows now, if a decree of divorce 
entered in another state turns up in a 
title search in any state except those 
which follow Rule 1, the first thing to 
do is consult the laws of the state from 
which the divorce emanated. Having 
determined that the decree is actually 
final and in the states following Rule 2 
that there was the requisite jurisdiction 
over the subject matter, the next step, 
in states following Rule 3, and those fol- 
lowing Rule 2 if the decree disposes of 


personal property or awards alimony, is 
to inquire into the matter of jurisdic- 


tion of the person. Only if this then 
meets all the requirements which the 
Pennsylvania Courts impose, is it safe 
to take the decree at its face value. 

If a sister state decree of divorce is 
not recognized in the state where it is 
presented, then obviously neither the 
marriage status nor the property status 
of the parties is affected in that state. 
But even if the decree of divorce itself 
is recognized as having extra-territorial 
effect, its award of alimony and disposi- 
tion of personalty may still be measured 
by the yardstick of Rule 3, and found 
wanting. In which event an action 
brought to determine those issues will 
only be influenced by the fact that the 
parties are no longer man and wife.“ 


So it may be seen that in most cases 
the extra-territorial validity of a decree 
must be determined from the applica- 
tion of a rule which creates for the title 


62. Radinovitz’s Est. 299, Pa. 264; Comm. v. Shuler, 
2 (Pa.) Dist. 552. 

63. A. L. I. Restatement Conflict of Laws, Sec. 110. 

64. Buckley v. Buckley, 50 Wash. 213. 
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man many vexing problems which could 
have been obviated by the general adop- 
tion of the more liberal view that all 
final decrees of sister states must be 
taken at face value. Judicial decisions 
which make it possible for a man to be 
legally married at the same time to one 
woman in Ohio and another in New York 
do not support the ideology that law is 
founded on reason. Rather they indi- 
cate the need of a uniformly adopted di- 
vorce code, making it obligatory for each 
state to recognize decrees granted under 
it by any other state. This should do 
much to stabilize a situation which to- 
day is fraught with uncertainty. 


Foreign Divorces 


In recent years we have met with an 
increasing number of Mexican, Russian 
and French divorces, all of which pre- 
sent just about the same perplexing 
problems in all states as divorces grant- 
ed in sister states present to the Rule 3 
group. It is true, in the consideration 
of foreign decrees, the Full Faith and 
Credit Clause of the Constitution is not 
binding, but on the other hand Interna- 
tional Law and the comity which exists 
between nations has much the same in- 
fluence.’ All states are bound, more- 
over, by the treaty obligations of the 
United States. 


These foreign decrees are scrutinized 
with little more severity than are decrees 
of sister states.°6 This means if there 
are present the requisite jurisdictional 
qualifications which the courts of Group 
2 and Group 3 states impose on other 
state decrees, the foreign decrees will be 
held valid, otherwise not. However, if 
the validity of a title to real estate de- 
pends upon the validity of a foreign de- 
cree it behooves the insurer to apply the 
spotlight of thorough investigation to the 
question of residence before venturing 
to assume the risk. 


Common sense warns us that seldom 
will an American citizen, having estab- 
lished a foreign residence and having ob- 
tained a foreign divorce, return almost 
immediately afterwards to his native 


65. Gould v. Gould, 235 N. Y. 14. 
66. Webber v. Webber, 238 N. Y. Supp. 333. 
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country unless his foreign sojourn was 
primarily for the purpose of obtaining 
the divorce. And, of course, the divorce 
so obtained will be given no effect where 
a bona fide foreign residence or domicile 
is a prerequisite to its unimpeachabil- 
ity,®7 unless the doctrine of estoppel will 
prevent both parties from questioning 
its extra-territorial validity.°* But here 
we run into the difficulty that innocent 
third parties, affected by the decree, may 
still have it declared a nullity, on the 
theory that the Commonwealth will not 
recognize a foreign decree which offends 
its morality or public policy.® 
Regardless of the many plausible 
pamphlets of foreign attorneys on the 
validity of foreign divorces and notwith- 
standing a number of New York State 
and other decisions which give some com- 
fort to their arguments, the game of in- 
suring titles on foreign divorces, except 
in rare instances, does not seem to be 
worth the premium candle. There is a 
crying need for a National Divorce In- 
dex and Uniformly Adopted Divorce 
Laws. 


67. Andrews v. Andrews, 186 U. S. 14; Comm. v. 


Manzi, 120 Pa. Super. 360. 
68. Richardson’s Est. 132 Pa. 292. 
69. Grossman’s Est. (No. 1) 263. Pa. 139. 


Al Clark Heads Phoenix 
Association 


The Corporate Fiduciaries Association of 
Phoenix, Arizona, held its regular annual 
meeting on September 17. Mr. Al Clark, 
Valley National Bank, was elected president 
for the ensuing year. 

Other officers elected to serve with Mr. 
Clark are as follows: vice president, Mr. 
Gordon Wallace of Phoenix Title & Trust 
Company; secretary-treasurer, Mr. K. H. 
Miller, First National Bank of Arizona at 
Phoenix; executive committee, Mr. George 
J. Kunze, assistant trust officer of The 
Phoenix Savings Bank and Trust Company 
for a three year term. 

Hold Over members of the Executive Com- 
mittee are: Mr. L. J. Taylor, secretary and 
treasurer of the Phoenix Title & Trust Com- 
pany for an unexpired term of one year; 
Mr. C. E. Van Ness, president of the Ari- 
zona Title Guaranty & Trust Company for 
an unexpired term of two years. 
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Siddons Heads Speakers Unit 


Frederick P. H. Siddons, secretary of 
the American Security and Trust Com- 
pany, Washington, has been appointed 
head of the speaker’s unit of the District 
of Columbia Bankers Association which 
was recently organized in accordance with 
the action of the Association convention 
last spring, the purpose being, “that the 
banks of the District of Columbia should 
be prepared to furnish speakers to appear 
before schools, trade organizations, civic 
bodies and other groups, for the purpose 
of bringing more clearly banking prob- 
lems to the public.” 


In connection with trust subjects under 
consideration, the committee would sup- 
ply speakers to talk on the functions of 
a bank’s trust department, questions that 
are asked about the trust business, bank 
services in managing an estate, and other 
related subjects. 


Members of the committee to assist 
chairman Siddons are: Hilleary G. Hoskin- 
son, vice president, Riggs National, Ord 
Preston, president, Union Trust Co., A. M. 
McLachlen, treasurer, McLachlen Banking 
Corp., Donald W. Larson, secretary, D. C. 
Bankers Assoc., Wilmer J. Waller, vice 
president, Hamilton National, Francis G. 
Addison, Jr., president, Security Savings 
& Commercial, Sidney F. Taliaferro, vice 
president, Riggs National, Norman E., 
Towson, asst. treas., Washington Loan & 
Trust, W. T. Vandoren, vice president, 
Liberty National, Ralph Endicott, asst. 
treas., Washington Loan & Trust, John A. 
Reilly, president, Second National, Rob- 
ert V. Fleming, president, Riggs National, 
I, J. Roberts, asst. cashier, Riggs National. 
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Business-Like Approach to Trust Problems 
Highlights from New Jersey Mid-Year Trust Conference 


HERE was a notable impression, at 

the 9th Mid-Year trust conference at 
Asbury Park, November 11, that New 
Jersey trust men are coming to grips 
with the practical problems which have 
been brewed by the Topsy-like growth of 
trust service, in many communities, dur- 
ing a period of rapid changes in invest- 
ment conditions. 

Improved efficiency of internal organ- 
ization and adequacy of records, demo- 
cratization of trust service with its at- 
tendant need for informative publicity, 
and consideration of the investment out- 
look held the center of the stage. The 
undercurrent of question as to the profit- 
ableness of trust service provided the 
springboard for the offering of concrete 
suggestions as to reduction of operating 
costs. 

Significant figures as to the number 
of trust departments in the state were 
brought out by Merle Selecman, Secre- 
tary of the A. B. A. Trust Division, show- 
ing that the 251 trust institutions com- 
prised 9% of the total number for the en- 
tire country. These are located in 132 
towns and cities, only two states having 
wider availability of fiduciary services. 
This might also be interpreted as indi- 
cating a far too large number of “cross- 
roads” trust departments, since one-third 
of New Jersey’s banking resources are in 
two cities, and the latest federal income 
statistics show the state to have just 
over 5% of taxable returns for the na- 
tion. 

Over-trust-banking was also referred 
to in the excellent address of E. P. Neilan 
(reported fully in the following pages), 
in which he expressed the unchallengable 
view that many trust departments, which 
were too small to have an adequate sys- 
tem of asset control and supervision, 
were too small to be in the business. 


Democratizing Trust Service 
-FERD I. COLLINS 
President, New Jersey Bankers Assn. 


“As personal fortunes are rehabilitated 
and new fortunes won in the business 
world,” says Mr. Collins, president of 
Bound Brook Trust Company, “we shall 
see a revival of trust service to the well- 
to-do. But a mere increase in trust busi- 
ness is not enough. I believe trust ser- 
vice must be better adapted to handling 
the average man’s estate if it is to sur- 
vive as a private business.” 


Expressing approval of strides made 
in this direction, and particularly of the 
forward step taken in New York with 
adoption of a commingled trust fund law, 
Mr. Collins is of opinion that “we are on 
the threshold of a great expansion of the 
business of trust services” but that this 
may bring concentration in the larger 
centers unless some such provision is 
made to reach the people of modest 
means, with “intelligent salesmanship on 
our part to convince the public that they 
are getting their money’s worth in deal- 
ing with their banks.” 


The Common Trust Fund 
JOHN T. CREIGHTON 


The experience of life insurance com- 
panies and savings banks, which made 
such fine records of stability throughout 
the eras of booms and depression, demon- 
strates the value and safety inherent in 
the combined investment fund principle, 
Mr. Creighton, vice-president of City 
Bank Farmers Trust Company, New 
York, pointed out. Remarking the abso- 
lute necessity of adopting this method of 
investment for efficiency and economy in 
handling small and moderate size trust 
funds, he cautioned, however, against its 
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acquiring attributes of an investment 
trust, and suggested that it be derived 
from pre-existing and bona-fide trust ac- 
counts. 


The purposes of the prospective trustor 
will usually indicate definitely whether 
they are setting-up bona-fide trusts, even 
under revocable powers. The heart of 
the idea, Mr. Creighton said, is in_pro- 
viding for withdrawal of liquid or de- 
faulted securities into a separate fund, 
to keep the main fund in first-class shape. 

Besides the advantages of diversity, 
economy and effectiveness of supervision, 
there is the saving of eliminating vault 
control problem for the individual ac- 
count, and he commended such funds as 
the best and most economical way to 
handle even a small aggregate of ac- 
counts. 

Concerning the creation of a reserve 
fund, Mr. Creighton said much thought 
had been given to this, but it raised many 
legal complications, particularly as to jus- 
tice between life tenant and remainder- 
man, and on the question of amortization, 
the common fund itself may be consid- 
ered as the investment. Proper provis- 
ions in the instrument creating the trust 
would, of course, be able to avoid any 
difficulties of this nature. 


Greater Tasks and Needs 
MERLE E. SELECMAN 


“There has never been a greater need 
for corporate fiduciary service, for ex- 
perienced management of money and for 
conservation of estates than now,” in the 
opinion of Mr. Selecman, speaking from 
acquaintance with conditions throughout 
the country. By estates, he explains, he 
refers mainly to the life accumulations of 
men of moderate means for financial pro- 
tection of their families. 

Among the highly important tasks con- 
fronting fiduciaries today, he lists tax 
matters, determination of costs and 
charges for profitability, proposed legis- 
lation including uniform laws, common 
trust fund rules and broad trust research 
activities. To these problems, he stated, 
corporate fiduciaries have a great advan- 
tage in bringing to bear seasoned group 
judgment, the superiority of this princi- 
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ple being witnessed by the Supreme 
Court itself. 


Cooperation as Leaders 
HON. WILLIAM J. MORRISON, JR. 


In his remarks as president of the 
New Jersey Bar Association, Mr.: Morri- 
son issued a challenge to bankers and 
lawyers to step outside their daily tasks 
and assume the leadership in preserving 
the American system and ideas of justice 
which their communities had the right 
and confidence to expect of them. Say- 
ing that activities throughout the world 
would, of their uncontrolled volition, 
threaten to destroy our proven concep- 
tions of honesty and usefulness, he re- 
marked that neither professions could 
give sound advice unless they kept con- 
stantly apprised of events beyond their 
local horizons. Adherence to the State- 
ment of Principles governing lawyers and 
trust men had, Mr. Morrison said, 
brought a real harmony and understand- 
ing of mutual concerns. 


Public Relations Based on Facts 
WILLIAM H. NEAL 
President, Financial Advertisers Assn. 


Indifference or even misunderstanding 
of the public about trust institutions, of- 
ten based on half-truths or prejudiced 
criticisms, must be overcome by factual 
interpretation of our services, according 
to Mr. Neal, vice-president of Wachovia 
Bank & Trust Company, Winston-Salem. 
Trust business cannot grow or even 
maintain its status as an “adjunct” of 
banking, but must be aggressively sought 
and sold, continuously, not by spurts and 
gasps, because the public doesn’t work 
that way and is a parade rather than a 
static audience. 


Today, Mr. Neal emphasizes, motives 
and policies are questioned; simple and 
factual explanations must be forthcoming 
if we are to justify and demonstrate the 
place of trusteeship as an essential func- 
tion of our economy and society. People 
are prone to think of it as a selfish ser- 
vice, with resulting punitive legislation, 
unless it can be impressed on them that 
the interests of the beneficiaries and of 
social consequences are paramount. 
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The depression record has not been 
too favorably received, what with mag- 
nification and even intentional misrepre- 
sentation of losses, self-dealing and con- 
centration of wealth charges. In the ef- 
forts to dispel these clouds, civic and 
press relations could be advantageously 
developed and the reticent and mechani- 
cal attitude guarded against, for the 
clammish or unsympathetic reception 
leads to such a distaste in the customer’s 
or prospect’s mouth as to leave him more 
open to believe any derogatory story 
about the bank or trust institutions as a 
whole. Give the public the facts on what 
they are talking about now, Mr. Neal 
urges, for “when a guy has ’em, he don’t 
need to hunt ’em.” 


Trust Department Profits 


During the past ten years, we have an- 
alyzed over 400 trust departments of all 
sizes, from the department with a set of 
books and its first piece of trust business 
to long established departments of great 
resources; and about 11 out of 12 of 
these departments operate at a loss. 
Neither size nor age is a guarantee of 
profits, as many bankers think. 

The reason for this condition is, fun- 
damentally, that fees collected are based 
on dollars handled and the service and 
work necessary to properly service a 
piece of trust business usually bears no 
direct relation to the dollars involved. 
The costs of rendering the service ex- 
ceed the fees collected. 

If a small bank is thinking of going 
into the trust business, we would sug- 
gest to them they not do so. Many small 
banks with trust departments would be 
better off without them and many such 
banks have elected in recent years to 
withdraw from this business. 

The first matter of consideration 
should be the cost of securing new busi- 
ness as compared with the value of the 
new business secured. We have seen the 
expense of securing new business equal 
fifteen years’ profit from the business se- 
cured.—John J. Driscoll, Jr., Driscoll, Mil- 
let & Co., Philadelphia, before N. H. 
Bankers Assn. Convention, Oct. 1937. 
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Uniform Legislation Urged 


Adoption of the Uniform Principal 
and Income Act by all states is urged 
by the Committee on Fiduciary Legisla- 
tion, Trust Division, A. B. A., in its re- 
port submitted by Chairman R. G. Stock- 
ton, at the recent A. B. A. convention in 
Boston. Experience in Oregon, where it 
was first adopted, indicates, that the stat- 
ute has worked well. The Act has been 
adopted in Virginia, North Carolina and 
Florida. 

A divergence of opinion as to the wis- 
dom of a Spendthrift Trusts Act has 
caused the committee to defer the matter 
for future consideration. 

As to the Uniform Trusts Act recent- 
ly approved by the National Conference 
of Commissioners on Uniform State 
Laws, published in the October issue of 
Trust Companies, the Committee report- 
ed that most of the suggestions made by 
it to the draftsman were favorably act- 
ed upon, e.g. Section 4 was amended, and 
Section 7 on the common investment fund 
omitted. 


a 


Uniform Law of Property Act 


At the recent annual meeting of the 
National Conference of Commissioners 
on Uniform State Laws, the Uniform 
Law of Property Act, originally known 
as the Uniform Estates Act, was ap- 
proved by the Commissioners. The Act 
deals with various types of interests in 
real and personal property and termin- 
ology in conveyances. 
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What Price Trust Service 


Examples of Waste Efforts That Increase Costs 


E. P. NEILAN 
Examiner, Federal Reserve Bank of Philadelphia 


S income from capital has been re- 
duced materially during the present 
decade, the management of capital in 
fiduciary capacities cannot expect to re- 
ceive substantially increased fees from 
these reduced earnings. Our attention 
must be directed to costs if we are to fur- 
nish creditable evidence of our ability to 
provide an exceptional service at a rea- 
sonable price. 
The business of many of our trust de- 
partments indicates a failure to analyze 
our markets. The average department 


contains a collection of several estates in 
administration, thirty or forty trust ac- 
counts, an equal number of guardian- 


ships, one or two agencies, an escrow and, 
less often, a corporate trust account or 
two. The trust officer must administer 
all these varied accounts without the op- 
portunity to achieve special ability in the 
management of any one type. From 
three to ten estates are being offered for 
probate in the local courts each month. 
These estates might well provide a suf- 
ficient volume of work to justify the de- 
velopment of special talents, with fees 
which would provide sufficient profit to 
the bank to warrant operation of the de- 
partment. 


Know Your Market 


Trust management faces basic cost 
problems in analyzing its market and de- 
termining the type of service which it 
will endeavor to provide. Before engag- 
ing in the business of administering the 
estates of decedents, the management of 
any trust department should make an ex- 
haustive study of its local probate rec- 
ords. It is important to know how many 


From address before New Jersey Bankers’ As- 
sociation, Nov. 1937. 


estates have been admitted to probate an- 
nually over a ten-year period, their aver- 
age size, the number which was handled 
by competing corporate fiduciaries, and 
the number of decedents who were cus- 
tomers of the bank, or friendly toward it. 
These facts are essential to the exercise 
of sound judgment in planning organiza- 
tion, training personnel, and directing 
new business efforts in the field of estate 
administration. 

Trust management should likewise de- 
termine the extent of the primary market 
in which it may seek trust accounts by 
checking its own records closely. The 
credit files may provide a list of cus- 
tomers whose financial statements indi- 
cate the need for trust service. The loan 
department may furnish a record of col- 
lateral loan customers who appear to pos- 
sess surplus securities. The collection 
department can supply the names of 
clients depositing numerous coupons for 
collection. The individual ledger book- 
keepers can submit the names of cus- 
tomers maintaining large average bal- 
ances, as well as a record of accounts 
which clear checks representing the pay- 
ment of substantial income taxes by the 
depositor. Safe deposit box records of 
customers renting large and expensive 
boxes indicate potential trust clientele. 

These are a few sources providing re- 
liable information upon which the man- 
agement may appraise the potential mar- 
ket. Unless we ascertain the type and 
extent of the market in some such fash- 
ion as this, we cannot design an efficient 
organization to reach, secure, and handle 
the business we seek. The other alter- 
native, an inefficient organization, results 
in high operating costs and requires high 
fees in order to produce profits. 
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Variation in Types of Service 


Choice of the type of service does not 
solve the problems of internal manage- 
ment in fixing the price of trust service. 
The form in which that service must be 
extended has a decided bearing upon the 
price at which it can be offered. Co-fidu- 
ciary accounts are prevalent in some com- 
munities. In others, accounts controlled 
by the donor or subject to approval of 
designated beneficiaries are common. 
Perhaps these forms of service are popu- 
lar because we have not yet convinced the 
public and the legal profession that the 
quality of our performance justifies sole 
responsibility. 

Regardless of the cause, we must real- 
ize that the handling of fiduciary busi- 
ness in this form is more expensive and 
less effective than similar service in 
which we possess sole authority. Trust 
departments in localities where this prac- 
tice is prevalent quite often find it neces- 
sary to assign one employee to spend his 
entire time securing the necessary con- 
sents and approvals from controlling 
parties. The extra time, salary expense, 
stationery, and postage required to hand- 
le this type of account must be given 
full consideration in establishing policies 
and fixing prices for this kind of service. 


Size and purpose are two other factors 
which influence the price of trust ser- 
vice. In one trust department approxi- 
mately a hundred small trusts of $100. 
to $500. for the upkeep of individual lots 
in the local cemetery, are being handled. 
The management of this bank well might 
have persuaded the cemetery association 
to create a trust fund for the perpetual 
maintenance of individual lots, naming 
the bank as trustee. Under such a plan, 
the funds, now handled as_ separate 
trusts, would have been paid into the gen- 
eral trust, which would have accom- 
plished everything that the present 
trusts accomplish without the expense in- 
cident to the separate handling of small 
units. 

Too many of our trust departments 
have similar conditions which inflate the 
cost of operations and raise serious ques- 
tions as to the proper price of trust ser- 
vice. Limiting the acceptance of ac- 


counts to a size consistent with ability 
to pay cost of handling under all circum- 
stances, and to those which actually need 
trust facilities simplifies the problem of 
determining the proper price to charge. 


Time and Per-item Analyses 


There are some interesting conclusions 
in a study of trust costs and fees which 
was made by the trust problems seminar 
of the New York Chapter, A. I. B., last 
spring.* Using New York City banks 
as an experimental laboratory, the study 
concludes that trust costs must be divided 
into administration costs, which can best 
be analyzed on a time basis, and oper- 
ating costs, which can best be analyzed 
on a per item basis. If we apply these 
conclusions to our smaller trust depart- 
ments, the value of the item analysis be- 
comes less and less as the volume of 
trust assets decreases. Administrative 
attention is the important cost factor in 
the smaller departments. This is due in 


part to the lack of well devised and or- 
ganized records, and in part to the ab- 
sence of operating assistance in the form 
of clerks and bookkeepers. The increased 


amount of administrative attention re- 
quired of the officer in charge is not re- 
flected in operating costs to a larger de- 
gree because the salary expense of pro- 
viding that attention also decreases as 
the volume of business becomes smaller. 


The important point is the fact that 
trust costs, particularly in smaller banks, 
are largely salary costs. There are no 
figures showing the general relation of 
salary expense to the total expense of 
operating the trust departments in New 
Jersey banks. Outside of the metropoli- 
tan areas, not one bank in ten makes a 
record of its trust department operating 
costs. Those banks which do keep such 
records substantiate the conclusion that 
60% of all trust operating costs is due to 
salaries, 20% is chargeable to housing 
and equipment, 10% results from the pro- 
vision of stationery and supplies, and an- 
other 10% covers other operating ex- 
penses exclusive of losses. These figures 
indicate why trust operating costs will 


*See report in June 1937 issue, Trust Compan- 
ies Magazine. 
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reflect, to a large degree, the success of 
internal management in decreasing the 
time which executive and administrative 
officers must devote to individual items 
in the department. 


Efficient Physical Organization and Records 


In one trust department which com- 
plained of high operating costs, its forms 
and records were excellent examples of 
modern business engineering, but its ef- 
ficiency was offset by the arrangement of 
the department. The trust officer’s desk 
was on the first floor, the department on 
the second floor, and the vault in the 
basement. Based upon salary costs, the 
constant movement between the various 
sections must have been reflected in the 
operating expense of the department to 
the extent of at least $3,000. per year. 
This could have been avoided entirely by 
a well-planned centralization of personnel 
and equipment. 

Consider another trust department, 
with the personnel conveniently located 
but the trust files and records disorgan- 
ized and incomplete. No docket or digest 
sheets are maintained. The asset rec- 
ords disclose little or no information. 
The form of review includes nothing but 
the title of the asset and its market price. 
Every time a decision has to be made, 
the original document must be consulted, 
the ledgers must be checked to determine 
carrying values, and the files must be se- 
cured to provide supplemental data; in 
short, everything relative to the item or 
account must be assembled in order to 
supply the facts essential to the decision. 

How much more work the same per- 
sonnel could accomplish if all documents 
should be briefed by the attorney when 
the accounts are received and the in- 
formation entered on a digest sheet to 
provide future guidance; all information 
relative to each asset posted to the as- 
set card to avoid the necessity of refer- 
ring to files in the future; and all items 
of importance recorded on a diary of ad- 
ministration to provide a brief history 
of the account as a background to de- 
cisions. The condition of records in this 
department results in a much greater 
waste of official time than did the poor 
arrangement of personnel. 


Antique and Art 


Auctions 


If you are contemplating an 
auction, write us for terms 
and details. 


department for 
and_ inventories. 


A - special 
appraisals 


Inquiries Solicited 


PLAZA ART GALLERIES, Inc. 
9-11-13 East 59th Street, New York 


Auctioneers: 


Messers. E. P. and W. H. O'Reilly 


Member of the Antique & 
Decorative Arts League 


The need for simple, complete, central- 
ized information on concise and workable 
records is quite general in the smaller 
trust departments, even though many feel 
that they are too small. The bank that 
is too small to use such records is too 
small to be in the trust business. Prob- 
ably it always will be small, for the trust 
officer is constantly wasting time which 
he well might spend in the solicitation of 
new accounts. Inadequate records un- 
doubtedly are one of the major causes of 
the present high cost of trust service. 


Official Salaries for Clerical Work 


A well organized routine likewise 
shows good results by minimizing salary 
costs. The advantage seems to be that 
a routine for each type of work relieves 
the officer or employee of the necessity of 
deciding what approach to follow, and en- 
ables him to devote full attention to the 
important problems involved. The ad- 
ministration checklist is a definite help 
in expediting the consideration of indi- 
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vidual accounts and in eliminating over- 
sights. 

Let me mention another trust depart- 
ment in which the trust officer insists up- 
on checking each statement to the led- 
gers, personally, before that statement is 
mailed to the customer or filed with the 
court. His department now files an aver- 
age of two statements daily, so that much 
of his time is spent in the routine opera- 
tion which a subordinate should be re- 
sponsible for handling. The officer’s sal- 
ary of $7,000. has a definite effect upon 
operating costs and upon the value of 
trust service as rendered by his depart- 
ment. 

A personnel composed of employees 
cognizant of their value to the depart- 
ment, and intelligent enough to devote 
their time to the duties which properly 
are theirs, shows excellent results in the 
operating costs of any trust department. 


The Cost of Extreme Investment Diversity 


The number of investments which 
must be serviced in each account has a 
definite bearing upon the price of trust 
service. Diversification is one of the 
principles of sound trust management, 
but should not be carried to extremes. 
Careful attention to the practical limits 
of diversity decreases the amount of 
time which must be devoted to analysis 
work and maintenance of proper records 
of the assets. One expensive feature of 
many new accounts is the necessity of 
analyzing and appraising numerous is- 
sues which are received in kind, of open- 
ing proper records and files to reflect 
the analysis, and of entering such items 
on the records. 

The same analysis, prior to the accep- 
tance of the account, might eliminate 
much of this expense if the donor can be 
persuaded to reduce and consolidate the 
number of investments before turning 
them over to the trust department as 
part of the corpus. Otherwise, the price 
of trust service should include the addi- 
tional costs resulting from the handling 
of so many items. 

The type of investment also influences 
trust costs. High grade securities and 
mortgages always cost less to service 
than medium and low grade issues. The 
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expenses incident to defaults, deferred 
payments, and deposit arrangements do 
not arise when investments are confined 
to better securities. This increased 
overhead must be accorded consideration 
when the price of trust service is estab- 
lished for accounts containing such items. 
The common fund promises to become an 
increasingly popular method of provid- 
ing trust service at a reasonable cost. 


Value to Beneficiaries and Trustee’s Risk 


The value of the service rendered de- 
cedents’ estates in liquidating assets and 
in making proper distribution is recog- 
nized and reflected in the fees allowed. 
Trusts, however, present an entirely dif- 
ferent picture. The life tenant requires 
income, so the value of the service which 
the trustee renders should quite properly 
be based upon, and paid out of, the in- 
come which is earned on the trust estate. 
The trustee’s risk is related, in some 
measure, to the amount of income re- 
ceived, and the compensation, therefore, 
represents, to some degree, both the value 
of the service and the risk involved. 

The remainderman, on the other hand, 
wants the corpus preserved, but he seld- 
om has been charged a fee which is re- 
lated to the success of the trustee in 
making that preservation. The risk in- 
volved in trying to preserve the dollar 
value of a given corpus is the most haz- 
ardous part of our undertaking. It is 
measured, to a degree, by the life of the 
trust, for it is much harder to preserve 
a corpus over a period of twenty years 
than for a period of one year. It seems 
only proper that an annual principal fee 
should be charged to the remainderman 
and taken by the trustee as compensa- 
tion for the value of the service rendered 
and the risk assumed. 


Let’s Get Today’s Facts 


We have been slow to recognize our 
right to such a charge because we are 
prone to be guided by precedent. Trust 
precedents, in many cases, were estab- 
lished under different circumstances 
from those which presently exist. The 
idea of preserving the principal intact 
grew out of the practice of placing real 
property in trust, so that life tenants 
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might enjoy the income but the property 
itself would be preserved for the heirs. 
Naturally, the value of keeping real es- 
tate intact was not great, nor was the 
risk involved of consequence, for land, by 
its very nature, is permanent. Today, 
trusts essentially are personal property, 
difficult to preserve because of unstable 
conditions. 

I hope that before long any customer, 
court, or examiner, can walk into any 
trust department—your company or 
mine—with the knowledge that we can 
provide him with the factual data which 
supports our price for trust service. 
That data necessarily will include facts 
and figures concerning the extent and 
type of our market, the form of our ser- 
vice, and the size and purpose of accounts 
which we are willing to accept. It also 
will include operating costs which reflect 
the minimum of salary expense due to 
trained and properly arranged person- 
nel, well devised and organized equip- 
ment, simple and complete _ records, 


forms, and routine and sound policies re- 
lating to the type and diversification of 
investment. If, in addition, we will 
have created precedent for using the val- 
ue of our service and the risks which we 
assume as a basis for fees, we can an- 
swer our visitors’ questions as to what 
the price of trust service should be with 
reasonable accuracy. 


Trust Earnings 


Although total earnings from current 
operations of member banks of the Fed- 
eral Reserve System for 1936 are far be- 
low the figure for 1929, trust department 
earnings are higher than any year from 
1929 on. This is revealed in the recent- 
ly issued twenty-third annual report of 
the Board of Governors. 

Approximate figures show total earn- 
ings of $2,400,000,000 in 1929 as com- 
pared with $1,271,000,000 last year. On 
the other hand, earnings from the trust 
department rose from $77,600,000 in the 
earlier year to $88,300,000 in 1936. 





Fewer Departments and Better Earning’s 


A Supervisory View of Trust Problems 


CARL K. WITHERS ° 
Commissioner of Banking and Insurance, State of New Jersey 


UPERVISORY problems in connec- 

tion with corporate fiduciary service 
is a subject of vital importance; not only 
to supervisory authorities, but more inti- 
mately to the beneficiaries of estates and 
trusts, and as well, of no small interest 
to those institutions which undertake to 
safely render this highly specialized ser- 
vice in the hope of ultimate profit. 

One of my first acts after becoming 
Commissioner was to divide my examin- 
ing force into three divisions; commer- 
cial banking, savings and trust, with 
those assigned to each division who were 
best qualified by experience and temper- 
ament for each class of examination. I 
did this with a particular eye toward 
trust department examination as the re- 
sult of my own previous observation and 
experience. The results of this division 
of examiner responsibility have more 
than justified the experiment in speed- 
ier, more efficient and of particular in- 
terest to the institutions themselves, less 
costly examinations. In particular, the 
examinations now being made of trust 
departments are more incisive; more re- 
vealing and more intelligent, and as a 
consequence, of greater value both to 
the Banking Department for analysis 
and recommendation, and to the institu- 
tion examined, in that they more fre- 
quently reveal hazardous conditions pre- 
viously unnoticed. 


Too Many Trust Departments 


As I see it, as supervisory authorities, 
our primary interest in this subject is 
twofold: (1) The inability of the aver- 
age trust department to operate at a 
profit, and (2) The threat to the safety 
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and standing of an institution by reason 
of the existence of a constant potential 
liability. The answer would appear to 
be simply: “Fewer and better trust de- 
partments.” But this is easier of state- 
ment than accomplishment, for we al- 
ready have too many trust departments, 
due, in large measure to the almost total 
absence of qualification and restrictions 
in the past. Accordingly, the problem 
which presents itself first, is “How can 
we weed them out; separate the wheat 
from the chaff, and be assured that those 
which remain will be profitable?” As 
for the second half of the answer, better 
trust departments can only be developed 
by your insistence upon skilled and ex- 
perienced personnel; adequate facilities, 
and a potential volume of business suffi- 
cient to make the business profitable. 

It is not difficult to find the reason for 
there being too many institutions at- 
tempting to render efficient trust service 
if the experience which has come under 
my study and observation in New Jersey 
finds reflection in the experience of other 
supervising authorities. 

With enactment of a special trust com- 
pany act, the trust companies began to 
do a banking business, which was per- 
mitted in their broad charters, and thus 
created a state of unfair competition. A 
few years later, the Federal Reserve Act 
permitted National banks to establish 
trust departments. This left the state 
banks, the first in the field, high and dry, 
with every other type of institution ex- 
cept savings banks competing with them 
for this new profit-making possibility, 
trust service. In order to keep in step 
with the procession, they went to work 
and had their laws amended to make the 
rendering of fiduciary service by state 
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banks permissive, but without any spe- 
cific qualification or requirement, which 
after all, was no less than was required 
of their competitors. 

Finally, some of the savings banks, 
thinking that they were missing a most 
promising avenue of competition and 
revenue, amended their charters to in- 
clude all of the services rendered by the 
various other classes of institutions in 
the State, including trusts. In a way, 
the same sort of competition which, un- 
til recently, has existed between the na- 
tional and State authorities in the 
granting of charters; with sometimes 
as many as a half dozen trust companies 
or banks having trust departments 
operating in a single community that 
could hardly justify the profitable exis- 
tence of one! 

The fact is that this highly special- 
ized and important fiduciary responsi- 
bility has, at least until within recent 
years, been permitted in most of the 
states, a mushroom growth, without ade- 
quate safeguards or supervision, and, 
what is of greater moment to the bene- 
ficiary of an estate or trust, without re- 
sponsibility, other than recourse to the 
_ general assets of the institution. 

And in closed institutions, this re- 
sponsibility has often not meant very 
much. Certainly, if this important fidu- 
ciary relationship is to be permitted to 
remain with our corporate institutions, 
it must be safeguarded with both a 
sound sense of public responsibility on 
the part of the institutions attempting 
this business, and by the supervising au- 
thorities in eliminating or prohibiting 
the exercise of these powers by those 
not qualified by experience, skill or 
equipment to render a competent ser- 
vice. 


The Profit Phase 


The exercise of trust powers is not 
generally profitable, but on the contrary, 
in the large majority of institutions un- 
profitable. In my own analysis of trust 
department operation, I have yet to find 
one which consistently showed a profit 
on less than $3,000,000. in assets, and 
even a department of that size will al- 
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low only for very modest quarters, one 
full-time trust officer, and one or per- 
haps two clerical assistants. Think this 
over, and if any of you have any doubt 
as to the truth of this statement, have 
someone in your department make a sur- 
vey and analysis as I have done, and see 
if you do not reach the same conclusion; 
namely, that the small trust department 
in the average community, and particul- 
arly where operated in competition with 
other institutions, really doesn’t have 
very much chance of ever becoming a 
profitable venture. 


But even at that, I am not so vitally 
concerned with the profit phase of the 
problem—although it is a problem to the 
institution which is trying to make both 
ends meet in these days of increasing 
overhead and diminishing return. And 
contra, too, I am not unmindful of the 
argument that may be advanced, that 
other departments in the average insti- 
tution may also be conducted at a loss— 
such as the safe deposit department; 


' savings clubs, and before the general 


adoption of service charges—large num- 
bers of checking accounts. 


But what does concern me—and it is 
something that, until recent years, has 
been largely overlooked in the average 
institution—is the potential liability that 
exists in every trust accepted; no mat- 
ter how efficient and well-meaning the 
administration. A liability that stands 
as a threat, not only to profitable opera- 
tion, but of more far-reaching conse- 
quence—to the safety of the institution 
and its depositors’ funds, and to its repu- 
tation in the community. 


Protection Against Liabilities 


Within recent years and days, the of- 
ficials of some of our largest as well as 
smallest institutions—some of them hav- 
ing highly specialized departments and 
thoroughly competent personnel—have 
been made to shudder at some of the ad- 


verse decisions made in our Courts 
against corporate fiduciaries. In fact, 
whereas in the past, it was more fre- 
quently the individual who was sur- 
charged and made to pay heavily for er- 
rors of either omission or commission; 
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today the situation appears to have been 
reversed, with the attitude of the Courts 
being—“The corporate fiduciary adver- 
tises extensively, and represents itself 
as being unusually skilled and superior 
in the performance of fiduciary services; 
therefore it should be held strictly ac- 
countable for its acts.” 

And when these decisions are handed 
down, they receive wide public notice, 
and become immediate precedents and 
invitations for similar suits. Within 
my own experience, I have seen the safe- 
ty of an entire financial institution—- 
built up patiently through many years of 
sound banking, threatened overnight by 
a single adverse decision emanating 
from a service of the institution which 
had never been profitable, and never 
could be made so because of the inade- 
quacy of the service rendered and the 
comparative small wealth of the commun- 
ity. 

I would not want you to think that I 
am alarmed at the type of fiduciary ser- 
vice being rendered by our financial in- 
stitutions; by and large they are doing 
an excellent job; better and more eco- 
nomical than could reasonably be expect- 
ed of most individuals. But as a super- 
vising authority, I am concerned, and I 
believe rightly so, in the apparent in- 
ability of the average institution to con- 
duct the business at a profit, and the 
hidden liability which stands as a con- 
stant threat, both against whatever prof- 
its may be earned, and the security of 
the institution itself. It is to these two 
important considerations concerning the 
supervision and safety of our financial 


‘ institutions, that I would commend your 


attention as supervising authorities, and 
propose the appointment of a special 
committee on Trust Matters, to give the 
benefit of profound study, and instruc- 
tions to report their findings and recom- 
mendation in ample time for considera- 
tion and action at the next meeting of 
this association. 


Branch Banking Bills 


Opposition to the McAdoo bills permit- 
ting branch banking across state lines is 
being continued by the National Association 
of Supervisors of State Banks, it was indi- 
cated at the Association’s recent annual 
convention. R. E. Gormley of Georgia led 
the discussion held behind closed doors. 

A discussion on duplication of Govern- 
ment banking activities was conducted by 
M. E. Bristow of Virginia. Retirement of 
preferred stock by State non-member banks 
on the same basis as that of national banks 
was urged by R. Gordon Baldwin, Deputy 
Commissioner of Connecticut. 


nf Jen 


White New President 


William R. White, Superintendent of 
Banks, New York, was elected president 
of the National Association of Supervis- 
ors of State Banks at the recent annual ° 
convention of the association. 


WILLIAM R. WHITE 





The Bases of Trust Compensation 


Determining More Logical Standards* 


GILBERT T. STEPHENSON 


O restate its views briefly, the Com- 

mittee believes that the principal 
causes of the present unprofitableness of 
trust business are (1) that in many 
cases the fees permitted by law and al- 
lowed by the courts in the various states 
are based upon conditions that no longer 
obtain; (2) that the duties and respon- 
sibilities of trust institutions have been 
increased tremendously since the enact- 
ment and establishment of the present, 
prevailing schedules of fees; and (3) 
that trust institutions are rendering bet- 
ter and more exacting types of service 
for which increased or additional com- 
pensation has not been received. 

In previous reports, the Committee has 
referred in general terms to the impor- 
tance of paying more attention to the 
bases of trust compensation. In its first 
report, it ascribed as one of the reasons 
that trust business is not on a paying 
basis the fact that the gross earnings of 
the trust department are based upon a 
diminishing factor, namely, the income 
rather than the principal of the trusts 
under administration. In its second re- 
port, the Committee stated that we must 
keep in mind the proper bases of trust 
compensation and specified the responsi- 
bilities and liabilities of the trust insti- 
tution and the value of the services to 
the customers as items to be considered 
in fixing compensation. 


Distinguishing Bases and Sources 


It is necessary at the outset to distin- 
guish between bases and sources. The 
basis means the property or the service 
or the activity or the responsibility upon 
which the amount of the compensation is 


*From Fourth Report of the Committee on Trust 
Policies, of which Mr. Stephenson is chairman, 
to the Executive Committee, Trust Division, 
American Bankers Association, at Boston, October 
11, 1937. 
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based. The source means the property 
or fund out of which the compensation 
is taken. 

For example, a trustee’s compensation 
may be based upon principal—that is, it 
may be measured by the amount of the 
principal—and yet be taken out of the 
income. In which case the principal is 
the basis while the income is the source 
of the trust compensation. This report 
deals only with the basis, not the source. 
It is true, of course, that the bases and 
the sources of trust compensation are so 
interrelated that it is difficult to treat 
the one without referring to the other. 


Distinguishing Types of Accounts 


The first step in any study of the bases 
of trust compensation is a classification 
of trust accounts for this special pur- 
pose. Different bases are appropriate 
for different types of accounts. For this 
purpose one may classify trust accounts 
under four heads—estate accounts, per- 
sonal trust accounts (including certain 
types of agencies), safekeeping and cus- 
todian accounts, and corporate accounts 
(including trusteeships and agencies). 

In the case of executorships and ad- 
ministratorships the primary functions 
of the executor or administrator are the 
assembling of assets and their liquida- 
tion and distribution, not their continu- 
ous administration. For purposes of 
compensation, at least, the distinction be- 
tween principal and income is not so im- 
portant as it is in the case of trustee- 
ships. Logically, it would seem, com- 
pensation should be based upon the total 
amount of property handled by the execu- 
tor or administrator, without regard to 
whether it is real: or personal, principal 
or income. 


The prevailing practice is to base the 
compensation upon the total gross estate, 
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including, however, only that portion of 
the real property which is converted into 
cash either under the terms of the will 
or in order to pay debts, taxes, or other 
charges against the estate. In fixing or 
allowing the compensation the court 
takes into consideration the size and. na- 
ture of the estate and the responsibility 
involved in settling it. 


The Committee is of the opinion that, 
on account of differences in local laws, 
traditions, practices, and precedents, not 
a great deal can be accomplished at this 
time in the way of standardizing on a 
nation-wide scale the bases of executors’ 
or administrators’ compensation.! 


Safekeeping and Custodian Accounts 


In this report the terms safekeeping 
and custodian are used in the same sense 
in which they are used in the Guide to 
Trust Fees. As safekeeping agent a trust 
institution merely receives, receipts for, 
safely keeps, and delivers property on or- 
der. As custodian, in addition to receiv- 
ing, receipting for, safely keeping, and 
delivering, it renders certain other min- 


isterial services, including buying, sell- 
ing, exchanging, converting, and other- 
wise dealing with the property upon the 
order, but only upon the order, of the 
principal. 


The present prevailing basis of com- 
pensation for serving as_ safekeeping 
agent or custodian is the number of 
items handled—so much per bond, per 
share of stock, per mortgage—together 
with additional fees for certain specified 
activities. The weakness of this basis 
is that it does not take into account suf- 
ficiently, if at all, the activity of the ac- 
count. Under most of the present 
schedules the fee would be the same for 
handling an account in which there were 
only 10 investment changes during the 
year as for handling one in which there 
_ were 1,000 investment changes. 


1. For a detailed discussion of the bases of com- 
pensation for executors, see ‘““Comparative Study of 
Bases of Executors’ Compensation” by John S. 
Brayton, Graduate School of Banking Thesis, 1937, 
on file in the Association’s Library. [To be re- 
ported in an early issue of Trust Companies 
Magazine.) 
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Per-Transaction Charge 


The Committee suggests that, in addi- 
tion to the per-item charge there should 
be a per-transaction charge in active 
safekeeping and custodian accounts. 
There is not and would not be the same 
objection to per-transaction charges in 
safekeeping and custodian accounts as 
there would be in trust accounts. In 
trust accounts the transactions normally 
are initiated by the trustee; in safekeep- 
ing and custodian accounts, by the prin- 
cipal. The principal may make his ac- 
count as active or inactive as he pleases. 
He knows beforehand what it will cost 
him per transaction to have his agent 
buy or sell securities for his account, be- 
sides he can terminate the agency at any 
time. 

By this combination of safekeeping 
and custodian charge per item and ac- 
tivity charge per transaction, the inac- 
tive account is not overcharged and the 
active account is not undercharged, and 
on both types of accounts the trust in- 
stitution is receiving compensation on 
bases that it can justify and its custom- 
ers can understand. 


Charges on Corporate Accounts 


For two reasons the Committee does 
not recommend any changes in the bases 
of compensation in corporate accounts at 
this time. The first reason is that the 
present bases, as set forth in Guide to 
Trust Fees, yield reasonable compensa- 
tion where a large volume of corporate 
business prevails. In connection with 
the corporate accounts of institutions 
where the volume must, in the nature of 
things, remain comparatively small, a 
restudy of the bases of corporate ac- 
counts may be advisable at some later 
date. 


The second reason is that until the 
fate of the proposed Trust Indenture Act 
of 1937 or the substitute for that Act is 
determined, it will be impossible to tell 
what new or additional services will be 
required, calling for new bases of com- 
pensation. So, for the time being at 
least, it is better to let the prevailing 
bases for corporate accounts remain un- 
disturbed. 
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Personal Trusts 


Personal trust accounts include living 
trusteeships, life insurance trusteeships, 
trusteeships under will, and those man- 
aging agencies in which the agent has 
full or substantial responsibility for in- 
vestment management. 

The prevailing bases of compensation 
for personal trust accounts are both prin- 
cipal and income. The acceptance, with- 
drawal, and termination or distribution 
charges are based upon principal; the an- 
nual charges, upon income. It is the 
basis of annual compensation to which 
the Committee now addresses its atten- 
tion.” 

At the present time, the Trust Division 
in its Guide to Trust Fees presents as 
alternative suggestions both the income 
and the principal basis for annual com- 
pensation in living trusteeships, without 
indicating any preference. 


Principal as Basis 


The Committee thinks that the time 
has come when the Trust Division should 
direct special attention to basing annual 


compensation, partly, at least, upon prin- 


cipal. The use of income as a basis of 
annual compensation in living trust ac- 
counts has been proved in recent years 
in many instances to be inadequate and 
inequitable. A great deal of the present 
unprofitableness of trust business the 
country over has been ascribed to the in- 
adequacy of annual fees in living trusts 
based on income. 


The experience of trust institutions 
that have based their annual fees for liv- 
ing trusts on principal appears, on the 
whole, to have been satisfactory. For 
example, over twenty years ago the Se- 
curity-First National Bank of Los An- 
geles changed from the income basis to 
the principal basis. Today, practically 
the entire Pacific Coast, with the excep- 
tion of the San Francisco Bay district, 
uses the principal basis. At the 1937 
Mid-Winter Trust Conference, L. H. 
Roseberry, head of the trust department 


2. For a study of this subject, see “‘The Bases of 
Trustees’ Compensation,’’ by Louis W. Fischer, 
Graduate School of Banking Thesis, 1937. On file 
in the Association’s Library. [To be reported in 
an early issue of Trust Companies Magazine.] 
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with twelve years experience in Legal 
and Trust Departments of large city 
bank wishes position in Trust Depart- 
ment of growing bank. Thirty-nine 
years of age. Finest references. 


Reply Box C, Trust Companies 
2 Rector Street, New York, N. Y. 


of the Security-First National Bank, 


said, 


“|... through this period (that of the 
depression) the annual trust earnings 
from the personal trusts in my own in- 
stitution, with all our fees based wholly 
upon principal, have decreased only 
about 20% from their highest point dur- 
ing the boom years. This has been a 
satisfying and helpful result and has en- 
abled our department to show a reason- 
able profit during times when some other 
institutions have complained of substan- 
tial losses from their personal trust ac- 
counts and in some instances from the 
whole trust department.” 


Logic 


The logic of basing annual fees on 
principal lies in the fact that most of the 
cost of trust administration is in the 
management of the principal, not the in- 
come. With the income it is largely a 
matter of receipt and disbursement or 
distribution or accumulation, usually ac- 
cording to the express and definite terms 
of the trust instrument. It is only in 
the application of the income for the 
benefit of minors and incompetents that 
the element of management enters to any 
appreciable extent. When it comes to 
the principal, however, it is well known 
that, as a usual thing, the non-income- 
producing principal requires as much or 
more management than the income-pro- 
ducing principal does. So, in this re- 


3. “The Logic of Fees on Principal’ by L. H. Rose- 
berry. Trust Companies Magazine, February 1937, 
p. 179. 
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spect, the logic seems definitely to be on 
the side of principal as the basis for an- 
nual fees in trusteeships. 


Special Services 


Principal alone is not in all cases or 
at all times an adequate or equitable basis 
for annual trust compensation. Some 
consideration must be given to the ex- 
traordinary activities of the account. It 
is possible to have fees covering normal 
services based upon principal. But both 
the Guide to Trust Fees and some of the 
schedules of fees in operation on the 
Pacific Coast provide for additional com- 
pensation for unusual or extraordinary 
services. 

The Guide to Trust Fees declares: 


“All the rates set forth in this Guide 
are intended to be minimum rates con- 
templating normal services. If unusual 
or special services are imposed upon an 
institution, the rates should be increased 
to fit the circumstances.” 


Two other factors must be taken into 
account in considering principal as a 
basis or as the basis of compensation in 
personal trusteeships. 

First, if non-income-producing prop- 
erty is used as a basis, then care must 
be taken to see that such property is 
fairly and equitably valued. 

Second, in a period of low security 
prices and consequently high income 
yield, basing the compensation wholly 
upon principal may prove to be quite as 
inequitable and inadequate, since basing 
it wholly upon income has proved in so 
many instances to be inequitable and in- 
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adequate in the present period of high 
security prices and low yield. 

The Committee on Trust Policies 
makes the following recommendations 
with respect to the bases of compensation 
for certain types of trust services: 


1. That in safekeeping and custodian 
accounts the compensation should be 
based partly upon the activity of the ac- 
count. 

2. That in personal trust accounts 
principal should be considered as one of 
the bases of the trustee’s annual compen- 
sation. 

3. That local trust associations should 
make special studies of the bases of com- 
pensation that will be adapted to their 
respective trade areas. 

4. That the Committee on Costs and 
Charges should be requested (a) to rec- 
ommend per-transaction charges to cover 
the activity in safekeeping and custodian 
accounts, and (b) to consider making up 
a suggested list of extraordinary ser- 
vices in personal trust accounts for which 
the trustee should make additional 
charges, with the recommended minimum 
fees for each type of extraordinary ser- 
vices indicated. 


The Bureau of Internal Revenue has 
issued a very important ruling, G. C. M. 
18972, affecting the taxability of trusts 
where the income may, in the trustee’s 
discretion, be used for the support of 
the grantor’s minor children. The chief 
counsel held that only so much of the 
income as is actually distributed for such 
support is taxable to the creator of the 
trust. 





Editorial 


Trust Research and Conferences 


OUR Trust Research Weeks have 

now been concluded with unbeliev- 
ably practical benefits to all affiliated 
groups: bank presidents, trust officers, 
estate attorneys, life underwriters, stud- 
ents and public representatives. The 
lion’s share of credit for stimulating a 
vital interest in estate conservation in 
each of the cities where the programs 
have been conducted—Rochester, St. 
Louis, Chicago and Detroit—is primar- 
ily attributable to America’s Number 1 
trust man—Gilbert T. Stephenson. 


With emphasis on study of local con- 
ditions and their correlation to the ma- 
jor national problems common to all cor- 
porate fiduciaries, a groundwork is be- 
ing laid for the most effective sort of co- 
operation toward definite objectives. The 
collection of factual information by Mr. 
Stephenson, from interviews with trust 
department heads and bank presidents, 
provides one of the most practical appli- 
cations of research to trust problems yet 
made. 


Dissemination of knowledge about both 
local and national developments to inter- 
ested groups has probably done more to 
make these cities “trust-minded” than 
have any of the individualized efforts of 
the past. The local press has carried 
the facts and messages even further 
through full reporting of the various 
group meetings. 


Research Weeks have been scheduled in 
other large centers, including Baltimore 
in November, Atlanta in December and 
Cincinnati in January. 


It may soon be ‘in order to review the 
whole field of bank and trust company 
“conventioning”, which is making in- 
creasingly heavy demands on the time 
and expense budget of officers and often 
resulting in duplication of effort on the 
part of both committees and speakers. It 
should by now also be possible to deter- 
mine the principal objectives of conven- 
tions and the most effective technique for 
the interchange of authoritative ideas 
and information. 

Perhaps the results of local studies 
and research, if carried on by groups 
such as A. I. B. trust seminars for the 
younger men and corporate fiduciary as- 
sociations for the principal executives, 
could be diffused locally through the in- 
strumentality of Trust Research Weeks, 
in conjunction with state-wide meetings, 
and focused sectionally or nationally 
through such conferences as the Mid- 
Winter in New York and the Pacific 
Coast Regional. 

There is no discernible trend toward 
uniformity of purpose, probably for the 
reason that the chief objective has not 
been clearly established. In recent years 
we have seen a discontinuance of the 
Southern and Mid-Continent Conferences 
and this year a restriction of the trust 
division program at the annual A. B. A. 
convention to official committee meetings. 
On the other hand’ there has been a not- 
able increase in the number of state con- 
ventions, introduction of a New England 
regional, and now a promising Trust 
Division organization under the Ameri- 
can Bar Association. 


575 





576 


The growing fashion of conventions is 
a healthy sign of serious interest in pro- 
moting the serviceability of corporate 
trusteeship. The question is one of co- 
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ordinating the agencies for gathering of 
facts, discussion and preparation of con- 
clusions, and their dissemination to the 
trust men and to the public generally. 


The Entente Not-so-Cordiale 


«““—.HE ultimate answer to the condi- 

tions of today,” stated President 
Roosevelt in his message to Congress on 
Nov. 15th, “is a cordial and confident co- 
operation not only between government 
and every kind of citizen, but also be- 
tween every kind of citizen and his gov- 
ernment.” But here is the sort of snip- 
ing to which business citizens are sub- 
jected: . 


“T have just been informed that the 
bankers and brokers are advising people 
to sell their securities before it is too 
late,” reveals Congressman Sabath of 
Illinois in one of his recent scavenging 
expeditions, “and I again urge firm steps 
be taken immediately to frustrate this 
diabolical plan. One of the first acts I 
will take at the special session of Con- 
gress will be to offer a resolution calling 
for a deep-rooted investigation of the 
motives in diabolical attempts by finan- 
cial gentlemen and gamblers to sell the 
country short.” 

“The [recent stock market] decline has 
been forced on the country by the brokers 
and bankers in New York City and 
throughout the rest of the country,” said 
Ambassador Robert Bingham in his ‘fare- 
well address’ before sailing for England 
last month. “They are constantly at- 
tacking the government and the govern- 
ment’s credit, and also the unbalanced 
budget. I think they brought this on 
themselves.” 


And so on through the gamut of pro- 
fessional and official “hazers’”’ of the busi- 
ness fraternity. “One of these days’, 
says Prof. Raymond Moley, original 
brain-truster, “somebody is going to 
capitalize on the growing weariness of 
the country with the ‘there-are-villians- 
lurking-in-the-bushes-ready-to-tear-y 0 u- 
to-pieces’ appeal.” 

We heartily join Mr. Moley in his 
hopes that our President will take the 
lead he has now begun in “insisting that 
life isn’t a bitter war, but a process of 


continuous adjustment.” There is cer- 
tainly room for financial and industriai 
leaders to get together on a constructive 
platform for wider employment and more 
scientific distribution of profits (less, 
perhaps, a reserve for losses). But that 
surely does not justify such careless or 
intentional misrepresentations or insin- 
uations as published by the Senate Inter- 
state Commerce Committee in the ex- 
hibit of Van Sweringen securities under- 
writing activities of the Guaranty Trust 
Company and J. P. Morgan & Co., where 
admitted errors were made in the Gov- 
ernment’s printed reported resulting in 
grave distortion of the facts, which were 
then blamed on the trust company. 

If business has an obligation to the 
public, then most assuredly the govern- 
ment has an obligation to business. All 
our energy will be needed to keep the 
other two-thirds from joining the “ill- 
fed, ill-clothed and ill-housed’”’, and if we 
are to make any advance against the 
common foe of Depression forces, we will 
have to stop fighting among ourselves. 


Employment Service 


On frequent occasions Trust Compan- 
ies Magazine is called upon by trust in- 
stitutions who are in need of new em- 
ployees for their trust departments. 
More frequently we receive letters from 
experienced trust men seeking to change 
positions for various reasons. 

Believing we can be of greater assis- 
tance to both trust men and banks, Trust 
Companies has created an employment 
department, the function of which will 
be to act as a liaison between trust de- 
partments seeking new employees and 
trust men seeking new connections. 

Trust Companies naturally assumes no 
obligation in this service. 

Banks and trust men can address the 
Employment Department, Trust Compan- 
ies, 2 Rector Street, New York, N. Y. 
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Trust Division Appointments 


Robertson Griswold, new president of the 
Trust Division, A.B.A. has made the follow- 
ing new appointments to Division Commit- 
tees: 

Costs and Charges:—A. F. Young, vice 
president and trust officer, National City 
Bank, Cleveland; W. Elbridge Brown, vice 
president and trust officer, Clearfield Trust 
Company, Clearfield, Pa.; Daniel J. Monen, 
vice president, Omaha National Bank, 
Omaha, Neb. 

Federal Legislation:—Sidney F. Talia- 
ferro, vice president and trust officer, The 
Riggs National Bank, Washington, D. C., 
chairman; C. F. Cooke, executive vice pres- 
ident, First National Exchange Bank, Roan- 
oke, Va.; George A. White, president, Wor- 
cester County Trust Company, Worcester, 
Mass. 

Fiduciary Legislation:—Leon M. Little, 
vice president, New England Trust Com- 
pany, Boston. 

Liability Insurance for Fiduciaries: — 
James W. Allison, vice president, Equitable 
Trust Company, Wilmington, Del. 

Relations with the Bar:—Raymond H. 
Trott, vice president, Rhode Island Hospital 
Trust Company, Providence, chairman; T. 
Jefferson Coolidge, chairman, Old Colony 
Trust Company, Boston, Percy C. Madeira, 
Jr., vice president, Land Title Bank and 
Trust Company, Philadelphia. 

Relations with Life Underwriters: — 
Llynn Lloyd, vice president, Harris Trust 
& Savings Bank, Chicago. 

Taxation:—H. M. Bardt, vice president 
and trust officer, Bank of America, N. T. 
& S. A., Los Angeles; J. Cunliffe Bullock, 
vice president, Industrial Trust Company, 
Providence; 
Joseph W. 
White, trust 
officer, Mer- 
cantile - Com- 
merce Bank 
and Trust 
Company, St. 
Louis. 

Trust Edu- 
cation :— John 
S. Brayton, 
president, B. 
M. C. Durfee 
Trust Com- 
pany, Fall 
River, Mass.; 
C. Alison Scul- 
ly, vice pres- 


ROLAND E. CLARK 
of Portland, Maine 
Chm. Exec. Com., Trust Divn. 
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ident, Bank of the Manhattan Company, 
New York. 

Trust Information:—Harve H. Page, sec- 
ond vice president, Northern Trust Com- 
pany, Chicago; Clyde H. Doolittle, Trust 
officer, Iowa-Des Moines National Bank and 
Trust Company, Des Moines; Halcott B. 
Thomas, vice president and trust officer, 
Citizens National Trust and Savings Bank 
Los Angeles. 

Trust Policies:—Frederick A. Carroll, 
vice president and trust officer, The Na- 
tional Shawmut Bank, Boston, chairman, 
succeeding Gilbert T. Stephenson, who re- 
mains as advisory member; Robert S. Drew, 
second vice president, Continental Illinois 
National Bank and Trust Company, Chica- 
go; Francis A. Zara, assistant vice pres- 
ident, City Bank Farmers Trust Company, 
New York. 

Special Committees* 

Social Security :—Joseph W. White, trust 
officer, Mercantile-Commerce Bank and 
Trust Company, St. Louis, chairman. 

Common Trust Funds:—Carl W. Fen- 
ninger, vice president, Provident Trust 


Company, Philadelphia, chairman. 

Mortgage Trusteeships:—R. G. Page, vice 
president, Bankers Trust Company, New 
York, chairman, 


*For full list of these committees, see October 
Trust Bulletin. 
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New Jersey Appointments 


Ferd I. Collins, president of the New Jer- 
sey Bankers Association and president of 
the Bound Brook Trust Company, Bound 
Brook, N. J., has announced a complete ros- 
ter of the twenty-two standing committee 
appointments for the year. 

H. Douglas Davis, vice president of the 
Plainfield Trust Company, was appointed 
chairman of the New Jersey Lawyers and 
Bankers Conference Committee. W. Harry 
Bloor, vice president and assistant trust of- 
ficer of the Trenton Trust Company, is the 
newly appointed chairman of the Committee 
on Trust Matters. Two new names appear 
on this committee for the first time, namely, 
George S. Vrionis, assistant trust officer of 
the New Jersey Title Guarantee & Trust 
Co., Jersey City, and Frederick I, Wilson, 
trust officer, National State Bank, Newark. 

Edward Schickhaus, assistant vice presi- 
dent, Fidelity Union Trust Company, New- 
ark, was named chairman of the Special 
Committee on Trusts and Savings Bank In- 
vestments. 
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detec overall accounting costs can be 
cut and you can get far better daily 
results! How? By stopping costly “leaks” 
such as wasted work, duplicate effort and 
unnecessary errors. See how these results 
are achieved with the Remington Rand 
Model “85”! 


NEEDLESS WORK avoipeD. Take the trust 
department, for example. The completely 
electrified Model ‘‘85”’ posts five or more 
forms simultaneously—an enormous saving 
over pen-posted methods. And it does just 
as fast a job on loan and discount records, 
collections, transit letters and general led- 
ger. Because this Remington Rand ma- 
chine is so unusually flexible, smaller banks 


can well afford machine- posted records. 


PREVENT POSTING ERRORS. When you copy 
from posting data only once, naturally the 
chance of error is reduced to a minimum. 
More than that, Model “85” furnishes 
automatic mechanical proof that figures 
are correct, and provides uniform legibility 
in all records. 


FREE SERVICE OF SPECIALISTS. It won’t cost 
you a penny to have a complete survey 
made of your trust accounting system, 
and a mechanical procedure of accounting 
recommended. Simply phone our local 
office or write Remington Rand Inc., Ac- 
counting Machine Division, Buffalo, N.Y. 


OK: its from Remington Rand 
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ONLY REMINGTON RAND MODEL “85” GIVES YOU ALL THESE FEATURES 


1 Complete electrification of all alphabet and 
numeral keys and of carriage. 

2 Complete flexibility of registers, Yarnton 
extra accumulations without rebuil ing or re- 
placing machine. Additional registers limited 
only by length of carriage. 

3 All registers visible for columnar accumulation 
and cross-computation. All registers equipped 
with direct subtraction, providing contra-en- 
tries within specific column, and instant cor- 
rection of errors. 

4 Completely electrified automatic tabulation 
from column to column. 


5 Complete visibility of writing line, permitting 
easy checking of every entry. 


6 Automatic line proof of each individual entry 
provides instant audit. 


7 Independent control of each related form to 
be prepared simultaneously. 


8 Uniform legibility of all records. 
9 Made by Remington Rand Inc., Buffalo, New 


York, the only single manufacturer who can 
supply complete accounting systems, equip- 
ment and assume complete responsibility. 


FREE ACCOUNTING ANALYSIS 


and no obligation. Simply 
local office or write Remington 


Buffalo, New York. 


hone our 
and Inc., 


Get a long range view of how well your 
present accounting plan works, and what 
could be done to improve it. No expense 


MANUFACTURERS OF ALL TYPES OF OFFICE MACHINES AND SYSTEMS EQUIP- 
MENT, PROVIDING COMPLETE INSTALLATION AND FULL RESPONSIBILITY. 





The Trust And Society 


Avoiding Undesirable Social Aspects by Draftmanship 


HON. JAMES E. GOODRICH 
Vice President and General Counsel, Commerce Trust Company, Kansas City, Missouri 


In an address before the Trust Division, American Bar Association, 
reported on page 427 of the October issue, J. Melville Broughton, of the 
North Carolina Bar, pointed to some disadvantages of the trust from a 


social and economic viewpoint. 


Judge Goodrich, one of the commentators 


at the meeting, presented an interesting refutation of Mr. Broughton’s 


argument.—Editor’s Note. 


SUBSCRIBE to what Mr. Broughton 

has said, but I feel that he has laid 
too much stress upon the social disadvan- 
tages arising from the trust provisions 
placed in instruments by parents. I real- 
ize that due to idiosyncrasies, eccentric- 
ties, and for many other reasons, we are 
called upon to administer trusts that are 
unfair to children, trusts that are not 
readily administered, but I do not think 
that character building suffers by reason 
of a well conceived and well planned trust 
agreement. 

One of the difficulties that confronts us 
all is the fact that at the time of the crea- 
tion of the trust instrument, few of us 
can realize when that instrument will in 
fact be executed, and the testator or the 
trustor must prepare the initial docu- 
ment in the light of then existing condi- 
tions. I think that we as lawyers and 
we as men engaged in trust activities can 
perform no better social service than to 
see to it that instruments in the prepara- 
tion of which we are interested and in 
which we participate are reviewed from 
time to time so that they are brought up 
to date and meet existing conditions. If 
that should be done, there will not be as 
much ground for criticism along the lines 
suggested as there would be otherwise. 


Business Training Period 


I am not a believer in the long trust; 
I am not a believer in the complicated 
trust, but I do feel that in many in- 
stances it is essential that the property 
be withheld from the child until it at- 


tains some business efficiency. The trust 
institution performs a most wonderful 
service in conserving for those children 
the property that if turned over to them , 
in an unrestricted way would soon be dis- 
sipated and lost. 

The difficulty is that it is very hard to 
get the ordinary individual to consider 
this matter seriously. Those of us who 
have had experience with those contem- 
plating this very serious duty find reluc- 
tance, ignorance, inexperience. We law- 
yers who happen to have official positions 
with trust companies find ourselves very 
much handicapped in attempting to give 
advice under trying circumstances. We 
are only permitted to give advice so long 
as it pertains to the business phase of the 
matter. Our brother lawyers say that 
we can’t go over the borderline that 
marks the division between business and 
law. 

I suggest as a remedy for the condition 
that has been suggested that there be 
greater cooperation between the lawyer 
and the trust man at the time of the 
preparation of the trust instrument. If 
that should be done, these evils that in- 
terfere with social progress will be elim- 
inated. 

I am not altogether in accord with the 
idea that it is best for character build- 
ing for a young man to have all he is ever 
going to possess by inheritance to be used 
freely and unrestrictedly at the time of 
the death of his parents. I think there 
is some solace and some satisfaction in 
the earned dollar. The trust officers of 
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Chartered 


BANK of the MANHATTAN COMPANY 


NEW YORK 


A Complete Banking Service 
at 58 Offices 


This Bank offers a complete banking 
service through any one of its offices. 


In addition to the Main Office at 40 
Wall Street in the financial district, there 
are 57 offices in the manufacturing, shop- 
ping, industrial and residential centers 
throughout the Greater City—11 in 


Manhattan, 5 in the Bronx, 32 in Queens, 
8 in Brooklyn and one in Staten Island. 


The usual functions of a commercial 
bank are carried on in all these offices. 
In addition, the men in charge are ready 
to discuss your particular financial prob- 
lems and suggest ways in which this Bank 
may be of service. 


Your inquiries will receive prompt and 
courteous attention. 


Member Federal Deposit Insurance Corporation 
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the country have done more for social 
security and have done more along the 
lines of social service in seeing to it that 
those who employ these instrumentalities 
are properly protected than any other 
agency. 


The Statement of Principles 


The trust institution, particularly the 
corporate institution acting in that capa- 
city, was most severely criticized and it 
was not until 1933 that a band of conse- 
crated men assembled and concluded that 
it was high time that those engaged in 
this activity set forth to the world a 
statement of principles indicating what 
should be the proper practices of well 
conducted trust companies, to the end 
that the public might know, to the end 
that the lawyer might know, and to the 
end that trust institutions not having 
adequate knowledge might themselves 
know. If it is adhered to, the injurious, 
the baneful and the harmful results sug- 
gested by Mr. Broughton may be either 
eliminated or entirely avoided. 


In the foreword this statement says: 
“In the conduct of their business, trust 
institutions are governed by the cardinal 
principle that is common to all fiduciary 
relationships, namely, fidelity.” This 
statement suggested by a special com- 
mittee of the executive committee of the 
Trust Division was later adopted by the 
council and is now a part of Regulation 
F of the Federal Reserve System intend- 
ed as a guide for those engaged in trust 
activities for the proper conduct of the 
business. This self-imposed code, pre- 
pared by trust executives and those oper- 
ating trust institutions, imposed upon 
them a higher duty than has been de- 
clared by any court. 


Service to Beneficiaries 


Let us read the pregnant language 
contained in the first section, Personal 
Trusts. “In the administration of its 
personal trust division the trust institu- 
tion should strive at all times to render 
exceptional business and financial ser- 
vice, but it should be careful to render 
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equally good personal service to the bene- 
ficiary.”” That is the application here. In 
times past the beneficiary was regarded 
merely as a recipient, and the only con- 
cern that the trustee had was perhaps 
to pass on the distributions at the ap- 
pointed time. 

“Sympathetic, tactful, personal rela- 
tionship with the immediate beneficia- 
ries is essential to the performance of 
this duty, keeping in mind also the in- 
terest of the ultimate beneficiaries.”’, 


“It is the duty of a trustee to admin- 
ister a trust solely in the interest of the 
beneficiaries without permitting the in- 
trusion of interest of the trustee or third 
parties that may in any way conflict with 
the interest of the trust; to acquaint the 
beneficiaries with all material facts and 
in administering the trust to exercise the 
care a prudent man would exercise as 
trustee of the property, adhering to the 
idea that a trustee is primarily a con- 
server.” 


Effect of Draftsmanship on Social Aspects 
“The first duty of the trust institution 


is to carry out the wishes of the creator 
of the trust as expressed in the trust 


agreement.” It is too late after the in- 
strument has been prepared to take those 
precautions that should have been taken 
at the inception of the creation of the 
trust, and the baneful influence of the 
trust, if it is to be criticized in any re- 
gard, is that it should be criticized be- 
cause of lack of adequate care in the 
preparation of it. If that instrument 
could have been prepared by men who 
have knowledge of the fundamental legal 
principles, in connection with men who 
know the administrative difficulties, 
many of these harsh, inequitable and un- 
just provisions would be eliminated and 
the pathway would be made smoother for 
all concerned. 


Throughout all the discussions that are 
going on in the trust world today, it 
seems to me that in view of what has 
happened in the past, men who are mind- 
ful of their obligation, men who want to 
be of real service, are constantly preach- 
ing that the trust should be used for 
conservation and not for speculation. 
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I realize that there is much justice in 
this criticism and I think if you adhere 
to the precepts that are suggested in this 
statement of principles and if you take 
the beneficiary under your wing, so to 
speak, even during his years of immatur- 
ity, you will find much satisfaction and 
solace, and likewise you will be able to 
contribute very materially to the social 
welfare of the country. 


The Personal Element 


One of my associates has told me that 
the happiest experience he had had in his 
whole career was in connection with a 
trust created for the benefit of a young- 
ster only fifteen years of age at the time 
of the death of his father. The trustee 
was given broad powers, and the pro- 
visions in the‘trust instrument were so 
elastic that the trustee had power to 
take care of not only the material wants, 
but to go beyond that in supplying that 
beneficiary with comfort, education, and 
the necessary things of life, pending his 
attaining the age of twenty-five years. 
That trustee, realizing that the parents 
were gone, put himself in the position 
of parent. He came in contact with that 
young boy; he saw him through a suc- 
cessful career in the high school; he con- 
ferred with him concerning his future 
education; assisted him in matriculating 
at an institution of higher learning; fol- 
lowed him through his career; went there 
at the time of his graduation; later 
helped him at the time he became mar- 
ried; and that young man now, despite 
the fact that his funds were tied up, is 
earning more money than his father ever 
dreamed of earning. 


In another instance, this man told me 
that he had a trust instrument where the 
grandfather had left a lot of real estate 
in Kansas City, and wisely concluded that 
that boy, inexperienced, ought not to have 
the responsibility of handling that real 
estate until he was twenty-five years of 
age, and not even then unless the trus- 
tee should find that he had reached such 
degree of experience that he could suc- 
cessfully handle it. As the period ap- 
proached, this lawyer, that lawyer, and 
the other lawyer came in and tried to 
make a showing. 





TRUST COMPANIES 


It had to be determined by a board of 
directors. They had the boy in there; 
they had his associates in there. Final- 
ly, yielding to an importunity, they did 
make the necessary finding to permit the 
boy to come into the unrestricted and 
uncontrolled possession of the assets of 
the grandfather. The boy then drifted 
aside, took counsel of experts, and so 
forth—he thought he could do better 
than the grandfather. Thereupon he 
tore down the rent producing properties 
on the premises, put a mortgage on them 
to erect a finer building, one that would 
produce more income, and he came in 
contact with the conditions that befell 
us in 1933 and the property now is sub- 
stantially all lost. 


Mrs. Wilkes Wins Entire Estate 
of Colonel Green 


Surrogate Harry E. Owens, of Essex 
county, New York, returned to the Sur- 
rogate Court to render a decision in 
favor of Mrs. Matthew Astor Wilkes over 
the widow of the late Colonel Edward H. 
R. Green, after having been acting in his 
other capacity as county judge. He had 
been presiding at the trial of La Verne 
Moore, who as John Montague was Hol- 
lywood’s favorite amateur golfer. 

Surrogate Owens’ decision emerged 
Mrs. Wilkes victorious in her fight to be 
sole heir of the estate of her brother 
Colonel Edward H. R. Green, which is 
estimated at between $40,000,000 and 
$80,000,000. 

Mrs. Wilkes agreed to pay Mrs. Green 
$500,000 from the estate in return for 
papers which acknowledge her right to 
her brother’s estate and to preclude the 
possibility of any further litigation be- 
tween them. 

“IT am satisfied,” said Surrogate Owens, 
“that the execution of the ante-nuptial 
agreement by Mrs. Green was not pro- 
cured by fraud of any kind but, on the 
contrary, that she signed it voluntarily 
with knowledge and understanding of its 
provisions and import. 

“I am further satisfied that as a mat- 
ter of law the ante-nuptial agreement is 
valid in whatever state the decedent may 
have been domiciled. Even if Texas be 
considered the decedent’s domicile, the 
agreement is valid so far as the deter- 
mination of this motion is concerned.” 


ORE UNION 


Fully EEF Prepares for college or business. Bene 

faculty. Small classes. Supervised study. Lower Sc 

for small boys in new separate building. Housem on 
. T. C. Fireproof buildings. Inside swimming pool. 

All athletics. Best health record. Students from 27 states 

and other countries. Catalog 36th year. Dr. J. J. Wicker, 

Pres., Box A, Fork Union, Virginia. 


Conway Heads Insurance Commit- 
tee for Trust Cooperation 


Paul Conway, of John Hancock Mutual 
Life Insurance Co., has been named chair- 
man of the standing committee for co-opera- 
tion with trust officers, of the National As- 
sociation of Life Underwriters. 


Full membership of the committee in- 
cludes Gerard S. Brown, Penn Mutual, Chi- 
cago; Philip Engelhart, Massachusetts Mu- 
tual, Portland, Oreg.; George A. Kederick, 
New York Life, New York City; John R. 
Mage, Northwestern, Los Angeles; Joseph 
L. McMillin, Mutual Life of N. Y., Balti- 
more; A. P. Mulligan, Metropolitan, Greens- 
boro; Oliver J. Neibel, Penn Mutual, Kansas 
City; Clarence W. Peterson, Phoenix, San 
Francisco; Henry K. Schoch, Aetna, Detroit; 
Julian W. Schwab, Indianapolis Life, In- 
dianapolis; Martin L. Seltzer, Aetna, Des 
Moines, and Ricks Strong, John Hancock, 
Dallas. 
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Inheritance 


Dr. Richard T. Ely, well known econo- 
mist, speaking on the anniversary of the 
adoption of the Constitution said in sub- 
stance that this country is determined that 
men shall no longer get something for noth- 
ing, because that would abstract from 
wealth what should go for services. 

He said: “Property which is inherited by 
passing from generation to generation in- 
cludes a vast amount of surplus value. No 
wise man wants to abolish the inheritance 
of property, but a great deal is being done, 
and more is going to be done, to bring un- 
der control the passage of property from 
generation to generation and thus to cut 
down very greatly the receipt of something 
for nothing.” 





Changing Concepts of Property 


A Review of New Laws Impressing Social Obligations 


NATHAN WILLIAM MacCHESNEY 
Of the Minnesota Bar 


E see on all sides of us evidence of 
a change in the nature of property. 
The final phase would seem to be own- 
ership only for the purpose of satisfying 
the social obligations of the property 
owner toward others in society. In this 
way, anyone who is not a property own- 
er could determine the manner in which 
the owner was to conduct his business 
or hold his property. If this hypothesis 
is correct, a new serfdom, not of occupa- 
tion but of locality may be on its way. 


As an illustration of the encroach- 
ments which have been made upon the 
absolute ownership of property, the pro- 
posal of Henry George may be cited. He 
wished to appropriate economic rent to 
public use by a tax levied on the value 
of land exclusive of improvements. By 
this means, it was thought that all taxes 
which fall upon industry and thrift could 
be abolished. This would be an aid to 
business men without aiding the owner 
of real property. He wished to sweep 
away all interferences with the produc- 
tion and distribution of wealth, resorting 
to state control if competition were im- 
possible. All increases in value that 
were due to general growth and improve- 
ment were to be appropriated for the use 
of the community. His book on “Pro- 
gress and Poverty” should be consulted. 


Further Limitations 


Another limitation on the rights of 
the owner toward his property is illus- 
trated by modifications in the law of 
landlord and tenant which have been oc- 
curring in European countries since 
1920. The social right of a family to a 


From address as chairman of Section on Real 
Property, Probate and Trust Law, American Bar 
Assn., Sept. 1937, before dinner meeting. 


dwelling is being recognized. This means 
that the owners of buildings are being 
more restricted in the manner of evic- 
tions and rents that may be charged. If 
this trend continues, the State would 
have to provide houses for all of the 
masses. 

Again, as a limitation on the theory 
that a property owner is entitled to the 
air over his land, it has been stated that 
this only means “***that no one can ac- 
quire a right to the space above him that 
will limit him in whatever use he can 
make of it as a part of his enjoyment 
of the land”: Hinman v. Pacific Air 
Transport, 84 F. (2) 755 (C. C. A. 9th, 
1936), which case held that flying above 
the surface of land against the land own- 
er’s consent is not a trespass, but is law- 
ful unless it results in injury to the own- 
er in the use, value, benefit or enjoy- 
ment of his land. 


Demands of State 


Although property ownership may be 
considered to be absolute, it is subject to 
considerable demands from the State. 
The revenue derived from these various 
sources is used by the government in- 
meeting social obligations such as unem- 
ployment relief and pensions for those 
persons who are too old to work. Furth- 
ermore regulation of business occurs con- 
tinually. The Securities Law of the Fed- 
eral Government was a result of the va- 
rious State Blue Sky Laws. The mort- 
gage loan business was attempted to be 
relieved by the Federal Government, 
which has also started producing electric 
power by using the energy from dammed 
water. It can safely be said that these 
are encroachments upon the rights of the 
individual who owns property or a busi- 
ness. 
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A further example of the encroach- 
ments being made upon the rights of cer- 
tain people is the “sit-down strike.” How- 
ever, Courts have refused to allow the 
claim that the worker has an intangible 
property right to security in his place of 
work but have not evicted sit-down 
strikers who had been in possession of 
their employers’ property for 134 days. 
Still another variation of ideas on prop- 
erty occurred as a result of the Gold 
Clause decisions. 


Feasible Concept 


Since the theory of absolute ownership 
does not appear to be the prevailing one, 
at the present time, the concept which 
seems to be most feasible is that the so- 
cial requirements are imposed on the 
property-owner by the State. In this re- 
spect, such social obligations may be 
analogous to the Federal incidents re- 
quired of the tenants before the seven- 
teenth century in England. 

Since individuals have not been able 
to work out their own solution on their 
obligations to society, it becomes neces- 
sary for the State to subject their prop- 
erty to certain uses for the benefit of the 
general public. The imposition of these 
obligations will still be governed by the 
requirements of the constitutions, treat- 
ies, statutes and judicial decisions which 
comprise the law of the land. 

In the field of mortgage foreclosures, 
there has been much discussion recently 
covering changes which might be made 
so as to be more beneficial to the mort- 
gagor. Suggestions have been made that 
deficiency decrees resulting from fore- 
closure sales where the property brings 
an inadequate price should be abolished: 
MacChesney & Loesman “Mortgage 
Foreclosures and _  Reorganizations” 
(1936) 31 Ill. Law Rev. 287, 316. Such 
a step would be an encroachment on the 
mortgagee’s interest by removing one 
remedy which he had against the mort- 
gage debtor. Since this particular rem- 
edy was given by statute, however, the 
legislature should have the power to re- 
move it. 

The advisability of this change can 
only be determined when the efficacy of 
the deficiency decree is considered. It is 
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to be doubted that many deficiency de- 
crees are satisfied in full as the land is 
considered the primary course from 
which the debt is to be paid. The defi- 
ciency decree penalizes the mortgagor for 
a change in the value of the property 
even though he was not responsible for 
the changed value. Another suggestion 
with reference to mortgage foreclosures 
is a shortening of the period within 
which the mortgagor may redeem the 
property from the sale. This would 
benefit the mortgagee rather than the 
debtor. 

Along the same line, the Federal Gov- 
ernment has not only entered the field of 
mortgage financing in an attempt to re- 
lieve distressed house owners but it has 
also entered the house building field with 
the National Housing Act. State Gov- 
ernments, as well, have attempted to 
cure the evil of poor housing with stat- 
utes providing for governmental super- 
vision of such an activity: See Ill. State 
Bar Stats. (1936), Chap. 67a, Housing. 
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The Federal Government has _ just 
passed another act which is reputed to 
avoid the charge that the Government is 
competing with private enterprise in the 
housing field. 


A new statute affecting the interests 
of debtors may be found in the Chand- 
ler amendment to the Bankruptcy Act. 
This is an attempt to broaden the juris- 
diction of the bankruptcy courts and, in 
that way, to give further aid in the solu- 
tion of the complex problems presented. 
The emphasis which is desired in all of 


the instances cited is that the interests 
of persons in property are continually 
changing. The present trend denotes a 
departure from the settled view of prop- 
erty by a process of socialization. The 
objects of the individual have been sub- 
ordinated to a certain extent to the gen- 
eral welfare. Private ownership has by 
no means disappeared. It has, however, 
undergone considerable change. It is 
being limited in value. The situation 
demands careful consideration by the 
Bar and the public. And vigilance by 
the property owners of the nation. 


Preserving Tangible Interests In Land and Things 


HENRY UPSON SIMS 


Chairman, Probate Division, American Bar Assn. Section on Real Property, 
Probate and Trust Law 


HE ultimate of individual self-re- 

straint is a communistic society, and 
the ultimate of social restraint is the to- 
talitarian state. All of the stages of 
ordered society fall in between these ex- 
tremes. 

The fundamentals of every order of 
society are its ability to protect the citi- 
zen from bodily harm, and its attitude 
toward property. The obligation to 
realize the former is recognized for all 
systems of law, but their attitude toward 
property varies. Theories based upon 
the law of nature and individual free 
will, began with the notion that any one 
had the right to appropriate unoccupied 
land and claim it as his own exclusively, 
and the theory that nobody should own 
land exclusively has been held in Russia 
ever since the Revolution of 1917, al- 
though it is beginning to evolve into a 
qualified possession for a definitely short 
period. Therefore, ownership of land is 
a changing concept under every theory 
of law. In the absence of qualification, 
it should include all the rights to exclu- 
sive occupancy and enjoyment for an un- 
limited time, subject merely to the will 
of the person called the owner. But al- 


From address before dinner meeting of Amer- 
ican Bar Assn. Sept. 1937. 


though he may have alienated some of 
the rights with regard to the law, and 
law or government may have cut off oth- 
ers, it may well be that enough rights 
are left to the owner to constitute what 
is popularly termed ownership. 


“Interest” and Its Components 


Ihring, some hundred years ago in- 
vented the term, “interest”, to represent 
a unit of this indefinite ownership; and 
ever since then we have referred to one’s 
relation to a piece of land or a thing as 
his interest with regard to it. And the 
Property Group of the American Law In- 
stitute, when they began restating prop- 
erty, adopted the phrase “interest in a 
thing” to represent a sufficient number 
of interests with regard to a thing for 
the group to become appreciable or tan- 
gible, or at least conceivable in them- 
selves. 


Hohfeld, a young professor of law at 
Yale some twenty-five years ago, tried 
to atomize the concept, interest, into 
rights, powers, privileges, and immuni- 
ties, and almost succeeded in establish- 
ing a school of jurisprudence himself in 
so doing. Nearly thirty-five years ago I 
reached the conclusion that all real prop- 
erty must be regarded as a mere bundle 
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of rights, from which some might be de- 
ducted and to which some might be add- 
ed by act of the parties; and of which 
others were always being rendered val- 
ueless by operation of law. 


New Concept with Each Generation 


But without further  ratiocination, 
looking back over the sweep of even 
American legal history, it is evident that 
from the occupation by our respective an- 
cestors of a few hundred acres of Vir- 
ginia land beneficently granted by one of 
the Georgian Kings, and with which oc- 
cupation nobody but the Indians wanted 
to interfere, down to the occupation of a 
lot fronting twenty to fifty feet on a 
street in the business centre of any of 
our large cities, the conception of what 
constituted ownership changed with each 
generation. 

Under the grant the pioneer defended 
his possession against all the world but 
the King. Under a deed to the twenty- 
five feet, you and I first pay the State 
about one-fourth the gross revenue for 
the privilege of calling it ours. Then 
we recognize the power of the City Fath- 
ers to allow the public highway adminis- 
tration, the gas company, the light com- 
pany, the telephone company and every 
other public service institution to restrict 
our use in any way supposed to be for 
the benefit of the rest of the general pub- 
lic. But if the so-called ownership has 
to do with a railroad or a power plant, 
under the present authority of the public 
service commissions to fix a minimum 
wage to employees, and a maximum 
charge for service, ownership seems to 
have been reduced to an interest not 
merely intangible but almost negligible. 
Indeed it is not far removed from the 
Russian limited right of occupancy. 


So long as there remain in the so-called 
owner enough interests with regard to 
the land to constitute an interest in land 
We may call it property. It means more 
than social interest, more than the in- 
tangible interest called the right to a 
job. It is that elemental interest in land 
or in a thing other than land which con- 
stitutes individual ownership in some- 
thing as contrasted with individual own- 
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ership in nothing. It constitutes the dif- 
ference between the kind of law and gov- 
ernment we all were brought up under, 
and under which our ancestors lived for 
thousands of years, and the kind of law 
and government which modern theorists 
of social order are claiming would be bet- 
ter for society. As for me, I believe that 
society ought to rest in future as it has 
rested in the past upon interests in land 
and things sufficiently tangible to call 
them ownership. 


Cleveland Trust Editor Joins 
General Electric 


Harold B. Kelly, editor of the Cleveland 
Trust Magazine and assistant in the Pub- 
licity Department, left September 18, to be- 
come associated with the advertising and 
sales promotion section of the specialty ap- 
pliance division of General Electric, Nela 
Park. He is succeeded by Neil Chamber- 
lain, Western Reserve graduate and recent- 
ly of International News Service. 





Decline of Unauthorized Practice of the 
Law by Trust Companies 


STANLEY B. HOUCK 
Chairman, American Bar Association Committee on Unauthorized Practice of the Law 


ORPORATE fiduciaries no longer en- 

gage in many of their former ac- 
tivities. There was a time when the 
prospective executor or trustee who deals 
with the testator or trustor, not at arm’s 
length, but at all times surrounded by an 
atmosphere of trust and confidence, sec- 
ond vnly to that between lawyer and 
client, the trust institution, too often 
dominated the situation to an extent ut- 
terly inconsistent with its relationship 
with its customer, and definitely against 
the public interest. 


A resolution adopted by the Minnesota 
State Bar Association several years ago 
summarizes the principal problem in re- 
spect of fiduciaries: 


“Persons contemplating the making of 
a will or the establishment of a trust 
should be fully advised by their own 
counsel before decision on matters such 
as (a) whether a trust should be created 
at all, (b) what should be its duration, 
(c) whether it should be revocable or ir- 
revocable, (d) what qualifications are de- 
sirable for executor or trustee (e) how 
many fiduciaries should be named, and 
(f) what should be the powers, immuni- 
ties and compensation of any such fidu- 
ciary. 

“Decisions on all of these points are 
of serious importance and in many cases 
irrevocable; and the desires of a pro- 
spective fiduciary may frequently con- 
flict with the best interests of the testa- 
tor or creator of the trust or of the bene- 
ficiaries thereof. 

“There should be no divided allegiance 
upon the part of the lawyer drawing or 
advising with respect to a will or trust 
agreement. A lawyer should not advise 
a prospective testator or donor as to the 
making of a will or trust if the lawyer 
already occupies a relationship to a pro- 
posed or potential fiduciary which might 


From address before the Section On Bar Or- 
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embarrass him in advising fully and free- 
ly as to all matters involved in the form- 
ation and terms of such trust. Such em- 
barrassment exists where the prospective 
testator or creator of the trust has come 
to the attorney at the instance of any 
person or institution seeking to be named 
as fiduciary.” 


Conferences with the Trust Division, 
A.B.A. committee, cordial, harmonious, 
constructive, resulted in almost complete 
accord. Disputes between bar associa- 
tions and trust companies have largely 
disappeared. Litigation questioning 
their acts is rare. 

This concord is so complete and the ac- 
ceptance of the controlling principles by 
the fiduciaries so whole hearted and gen- 
uine that I say without fear of contradic- 
tion that suppression of unauthorized 
practice of law has not gone too far and 
no one, least of all the fiduciaries, so 
claims. 

I find the matter summarized in the 
public address of a trust officer: 


“We have no desire to practice law if 
we could. We do not draw wills, nor 
have we any desire to do so. We do not 
furnish our own attorneys for this pur- 
pose, nor have some other attorney do 
so at our expense. We do not draw 
trust agreements, nor have it done at our 
expense, although many lawyers hold the 
opinion that being a party to the trust 
agreement and having the duty of ad- 
ministering it, we do have the right to 
draw trust agreements, or to have them 
drawn. It is not only our practice, but 
our desire, to have the will and trust 
agreement drawn by the testator’s or 
grantor’s own attorney, or one of his 
own selection, and we so insist. It is the 
practice in New York, and has been for 
many years, for the trust institution to 
retain, wherever possible, the counsel for 
the testator or grantor as counsel for it, 
in legal matters growing out of the ap- 
pointment.” 





Trends 


In The 


Trust 
Field 


Washington, D. C.—November 1937 


Congress Debates, Cautiously 


LTHOUGH President Roosevelt’s 

message to the Congress, that he 
called in special session, emphasized farm 
relief, reorganization, taxes and labor 
and expressed a hope for bringing the 
budget “within definite balance,” Rep- 
resentatives and Senators began about 
where they adjourned late in the summer 
in their inter-party conflicts. 

The driving command that previously 
pushed legislation through is lacking. 
The “marked recession in business” as 
labelled by the President has made many 
of the national legislators cautious of 
all prepared programs to a degree which 
is new in this Administration. There is 
a more critical probing of the efficacy of 
legislation in force, a more careful ap- 
proach to new cure-all programs, and a 
desire to inquire into the fundamental 
reasons for the delay in the recovery 
program. 

There are, however, powerful blocs in 
Congress and even within the Adminis- 
tration itself which hold that monetary 
changes will provide a short cut to pros- 
perity, that more spending is desirable, 
even safe. However, these forces appear 
at the outset to be less vocal than those 
that would remove some of the restric- 
tions to business development, such as 
are found in heavy taxes, and are in- 


clined to move more cautiously in legis- 


lating new government subsidies for fa- 
vored industries, including even agricul- 
ture. 


Taxes—Some Down, Some Up 


HAIRMAN VINSON of the _ sub- 

i committee of the House Ways and 
Means Committee has been listening to 
suggestions, if not definite recommenda- 
tions advanced by the Treasury Depart- 
ment through Undersecretary Magill. 
Thus far the Treasury high command 
has refrained from submitting a round- 
ed program of an affirmative nature, pre- 
ferring to answer questions and give ad- 
vice. Insofar as the subcommittee has 
indicated its preferences it appears not 
unlikely that there will be an ameliora- 
tion of the undistributed profits tax and 
changes in the capital gains levies. The 
road ahead, however, is a long one, for 
while there is a definite desire on the 
part of the subcommittee to recommend 
these changes and a disposition, appar- 
ently, on the part of the Treasury to 
acquiesce, just what other taxes can be 
inserted to bring in similar large re- 
turns are not as yet apparent. 


Preliminary consideration of propos- 
als designed to tax the interest on a large 
portion of the estimated $56,000,000,000 
in tax exempt bonds is apparent. The 
Treasury has indicated that a way may 
be found which would answer constitu- 
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tional objections. The plan, as_ ex- 
plained, would work about as follows: A 
taxpayer now having an income of $10,- 
000 from his business and $10,000 from 
interest on tax exempt bonds pays a sur- 
tax rate only on the first $10,000 which 
is $300. Under the plan proposed, he 
would pay the surtax rate of $20,000, 
which is $960. It is still too early to 
predict what the full committee will do 
in this and other proposals, such for ex- 
ample as repeal of the present corpora- 
tion capital stock and excess profit taxes 
yielding about $140,000,000 a _ year. 
Chairman Vinson said that this loss 
might possibly be made up by an increase 
in the inter-corporate dividend tax. Un- 
der present law, 85 percent of such divi- 
dends are exempt from tax. 

The tax bill has a long and twisting 
course to follow prior to final enactment. 
There will be hearings before the full 
Ways and Means Committee and debate, 
and it is likely hearings before the Sen- 
ate Finance Committee and debate, and 
then adjustments between the two 
houses. Senator Barkley, now Demo- 
cratic leader, has warned against expect- 
ing early enactment of any bill, saying 
that tax laws are intricate, largely due 
to amendments enacted to meet general 
conditions with respect to public revenue 
brought about as the result of the de- 
pression. He warned against all “hasty 
tax legislation,” adding that any reme- 
dial bills could not “in all probability” 
be enacted within “the length of the pres- 
ent extraordinary session.” 


Reorganization—Omnibus Banking 
Agency Plans 


LTHOUGH reorganization of the 

Federal executive machinery has 
long been on the program of Congress, 
advancement has been slow and _ labor- 
ious. The House has passed separate 
bills containing features of the Presi- 
dent’s program which, broadly, places the 
power to consolidate and eliminate in his 
hands alone. The Senate, however, has 
shown a definite inclination to write its 
own program of government reorganiza- 
tion. Senator Byrnes, who is sponsor- 
ing the Roosevelt method, finds himself 
in conflict with Senator Byrd and his Se- 
lect Committee. Senator Byrnes is also 
resentful of various government depart- 
ments to write in exceptions and exemp- 
tions for particular bureaus and agencies. 


There are definite fears expressed 
among the banking agencies that the 
broad powers granted the White House 
under its favored bill would bring about 
changes in the Comptroller’s Office, the 
Federal Deposit Insurance Corporation, 
the Federal Reserve Board and other al- 
lied agencies such as the Federal Hous- 
ing Administration and the Federal 
Home Loan Bank Board. No assur- 
ances have been forthcoming that such 
may not be expected, and this realization 
has brought to Washington many repre- 
sentatives of banking associations and 
also copies of protesting resolutions. 


Efforts may be undertaken, despite the 
White House, to write into the bill pro- 
tective clauses having to do with the 
banking agencies, and while such staunch 
regulars in banking legislation as Sena- 
tor Glass would undoubtedly support the 
program, it is recognized that if a single 
exception is made the whole program 
will be jeopardized with a flood of ex- 
ceptions for other agencies. This will, 
say Administration men, tie the Presi- 
dential hands, preventing efficient plan- 
ning. There is undoubtedly much un- 
easiness in Washington’s banking quar- 
ters with few assurances being given 
that wide changes may not be imminent. 


The expansion of the several agencies 
having to do with banking has undoubt- 
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edly caused a considerable portion of 
Congress to believe that some consolida- 
tion may not be harmful. It is pointed 
out by bankers deeply concerned with the 
possibility of a change in the Federal au- 
thority under which they must operate 
that, if discretion for reorganization is 
left entirely with the White House, fa- 
vored agencies may be able to win new 
powers through dismemberment plans 
and with scant regard for historical pre- 
cedents and carefully built up decisions. 


Banking Bills—AIl Kinds on Tap 


HERE are recurring rumors, appar- 

ently supported with considerable 
evidence, that new banking bills may be 
introduced in this short session or the 
following Congress, but denials generally 
greet their publication. Unfortunately 
not all of these are accepted at face value 
since practically all major banking bills 
have been officially denied up to the time 
of their introduction. 


But of the banking bills pending, such 
as the McAdoo branch banking proposals, 
the Thomas monetary authority, the Pat- 
man government ownership, the Golds- 
borough inter-bank currency, their re- 
spective authors all declare that they will 
seek to push them forward as the oppor- 
tunity offers. Each feels assured that 
they will command support, which is un- 
doubtedly true to a degree. Banking 
committee chairmen however, report that 
they are not committed to any active 
program. There is pending on the 
House calendar, however, the Steagall 
bill which requires the Federal Deposit 
Insurance Corporation to waive to state 
bank stockholders the double liability. 
This is expected to ultimately pass since 
no Administration objection has been 
heard. 


Other technical bills discussed have to 
do with changes in the postal savings de- 
posits in banks, revival of FHA insur- 
ance for modernization loans (known as 
Title I), extension of insurance of hous- 
ing loans from 80 to 90 percent, and 
studies of insurance for commercial 
loans. At the mid date in November, no 
new banking bills have been introduced 
although the foregoing are definitely con- 
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templated. The Barkley, Lee and Chand- 
ler bills are Administration supported 
and conferences among committee lead- 
ers look toward probable hearings on 
the latter two, a final and report on the 
first. Senator Glass has stated that he 
foresaw no general banking legislation 
but indicated he might favor the placing 
of margin requirement controls with the 
Securities and Exchange Commission, 
taking this function from the Federal 
Reserve Board. Some criticism was 
thus implied over recent regulatory 
moves in this field. There is no evidence 
that the Reserve Board would especially 
object. 


Trust Cash—Interest Bearing 


T is proper for a bank having in its 

trust department cash balances be- 
longing to particular estates and trusts 
to deposit these in interest bearing ac- 
counts in the commercial department, ac- 
cording to Federal banking authorities. 
However, the cash so deposited must con- 
form to Regulation Q of the Federal Re- 
serve Board (that is, the beneficial in- 
terest from the deposit). However, the 
caution is emphasized that the bank, as 
fiduciary, should give consideration to its 
authority to make such deposit in an in- 
terest-bearing account without respect to 
obtaining security therefor, since it has 
been argued that when funds are depos- 
ited in an interest-bearing account they 
lose their character as funds “awaiting 
investment” and therefore cannot be col- 
lateralized by the commercial depart- 
ment under the provisions of the Federal 
Reserve Act Section 11 (k). In this con- 
nection, it has been noted that an excep- 
tion may exist under section 19 of the 
Act, providing for payment of interest 
on “any deposit of trust funds, if the 
payment of interest with respect to said 
deposit of trust funds is required by 
State law.” 


The American Bankers Association has 
enlarged its Washington office, moving 
from the Colorado Building to the Wash- 
ington Building, to represent all the A. 


B. A. divisions in the nation’s capital. The 
office will be under the direction of D. J. 
Needham, general counsel of the associa- 
tion. 





The High Cost-of Foreclosures 


Eliminating Needless Delays and Expense through Uniform Legislation 


HORACE RUSSELL 
General Counsel, Federal Home Loan Bank Board 


N England, mortgages are very quick- 

ly foreclosed at nominal cost and yet 
we find no substantial injustice to home 
mortgage borrowers, and some of the 
greatest progress on earth is being made 
in home ownership. In the State of 
Massachusetts, home mortgages are fore- 
closed within three weeks and at a total 
cost of $25. to $50. In New York the 
time consumed is from five to ten months 
or more and the cost is from about $300. 
to $800. In Illinois the time consumed 
is about eighteen months and the cost 
about $300. to about $800. These are 
representative examples. 

As a result, in Massachusetts for many 
years loans have been made up to 80% 
of value and still the lender is able to 
carry the borrower through a long pe- 
riod of default before the equity is ex- 
hausted. In New York and Illinois, it is 
equally dangerous to lend 65% of value 
and the lender must proceed to foreclose 
comparatively promptly after default to 
prevent the cost and delay of foreclosure 
from consuming the equity. 


Giving the Borrower a Chance 


Home Owners’ Loan Corporation finds 
that in Massachusetts where it has 
loaned $4,000 on a $5,000 home and the 
borrower has been in default until the 
accumulated interest, taxes, insurance 
and other carrying charges have brought 
the total debt up to $4,500, it may con- 
tinue to carry the borrower for many 
months during which he may rehabilitate 
himself, and still, if necessary, be able 
to foreclose before the equity is exhaust- 
ed. In New York, however, such a loan 
must be foreclosed at once on account of 
the high foreclosure cost and delay in 
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order to prevent a loss which would 
eventually fall upon the taxpayer. 

A better foreclosure situation encour- 
ages home ownership and permits more 
liberal treatment of the borrower in the 
event of default. Reasonable foreclosure 
laws permit the lender to extend consid- 
eration to the family in distress which 
could not possibly be considered under 
the harsh and cumbersome foreclosure 
laws of some of the states which con- 
sume so much time and cost so much 
money. And yet we find state after state 
adding additional procedures and costs 
and delays to foreclosures, and always 
upon the theory that such laws will bene- 
fit the state. If it can be demonstrated 
that a foreclosure procedure is truly in 
the interest of the public welfare, I be- 
lieve that the legislatures of our states 
will serve the public interest and enact a 
law providing such procedure. 


Two-Thirds Waste 


If we have foreclosed upon one mil- 
lion American homes in the past seven 
years at an average total cost of $150. we 
have expended in cash 150 million dollars 
for home mortgage foreclosures. The 
cost in England or in Massachusetts 
would have been less than one-third of 
this amount. There has been a further 
waste resulting from delay in many 
American states. It is fairly estimated 
that the cost of delay, including inter- 
est on the investment, accruing taxes and 
insurance, and depreciation, averages at 
least $2. per day. It is probable that 
twice this many foreclosures have been 
executed in the past seven years and that 
the cost of each one has averaged more 
nearly twice the average cost I have in- 
dicated so that the total is probably 
nearly four times the total stated above. 
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In order to demonstrate that our pres- 
ent foreclosure procedures are hopeless, 
I have secured facts and figures from the 
records of Home Owners’ Loan Corpora- 
tion. We find that our total costs, in- 
cluding attorneys’ fees, advertising, and 
other necessary foreclosure costs, in the 
state of Maine averaged $21.32, and in 
several other states having a simple pro- 
cedure it is under $50. Such necessary 
costs in Illinois, however, average $354.30 
and in several other states having a cum- 
bersome and expensive procedure our 
average is above $200. but under the II- 
linois average. The time consumed from 
the initiation of foreclosure until com- 
pletion is 25 days in the state of Massa- 
chusetts, and in the neighborhood of one 
month in a number of states having a 
simple procedure, up to a total of 19 
months and 16 days in Illinois, and more 
than a year in a number of similar states. 

In our case the attorney’s fee is less 
than one-half of the cost, and advertis- 
ing, miscellaneous court costs and fees 
represents more than one-half of the to- 


tal cost. This study reveals clearly that 
lawyers do not benefit by cumbersome 
and expensive foreclosure procedure be- 
cause in states having: such procedure, 
while lawyers have higher fees, they 
must do a great deal more work. We find 
that lawyers generally very much prefer 
a more sensible procedure. 


Home Owners’ Loan Corporation has a 
comparatively high percentage of its 
cases disposed of by voluntary deed at 
nominal cost, a practice which I find 
many mortgagees have pursued exten- 
sively. We, however, have not yet paid 
any debtor any money to default on us or 
even to get a voluntary deed when he has 
defaulted because we believe the practice 
engaged in by some mortgage lenders of 
buying the debtor off to avoid trouble is 
bad policy. 


Getting Better Legislation 


In the opinion of some of the best 
students of the question, the best remedy 
for our present situation is a uniform 








594 


real estate mortgage and mortgage fore- 
closure law which will give adequate pro- 
tection to the mortgagor and to the mort- 
gagee, prevent waste, and encourage lib- 
eral home financing. If such a law is 
drafted and is generally approved by 
students of the problem and it can be 
demonstrated that such a law is in the 
public interest, it will be enacted. The 
problems presented in a uniform nego- 
tiable instruments law appeared in the 
beginning to be almost insurmountable, 
but the result has been accomplished. 
It is too late to do anything when an 
unsatisfactory law is drafted and offered 
except to oppose it, and members of the 
legislatures will usually vote for the law 
proposed on the theory at least that it is 
proposed for the relief of small home 
owners. If they were offered a substi- 
tute to vote for which had the approval 
of the best students of the question in 
the country, they would vote for the sub- 
stitute as they frequently voted for the 
uniform negotiable instruments law. In 
some of the states like New York and II- 
linois where the situation is most un- 
fortunate, such a proposed uniform law 
might be approved initially and passed. 


A proposed uniform mortgage and 
mortgage foreclosure law was submitted 
this year to the Ccmmissioners on Uni- 
form State Laws and to the American 
Bar Association for consideration. 


Features of Proposed Law 


This draft provides a simple form of 
uniform mortgage with statutory coven- 
ants which provides the utmost protec- 
tion and a very high degree of flexibility, 
and will save many million dollars of 


costs in recording alone. It provides for 
foreclosure under power contained in the 
mortgage by a simple statutory notice 
which is recorded and published once a 
month for three months, and for sale by 
the sheriff at the courthouse. 


The mortgagor may protect himself 
against injustice before sale by a simple 
petition for injunction or, after sale, 
against irregularities in the sale only for 
a period of thirty days by simple appli- 
cation to the court to rescind the sale. 
He has 120 days from the date of the 
notice which is mailed to him, recorded, 
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and published to pay his debt and redeem 
his property. The mortgagee is provided 
a simple inexpensive process (as in Mas- 
sachusetts) consuming only a little more 
time, which is given to provide the mort- 
gagor a better opportunity to protect his 
interests. 

The mortgagee after the sale may, at 
his option, secure a judicial confirmation 
of the sale by a simple application to the 
court at chambers within thirty days af- 
ter the sale. The mortgagor is protected 
from an unconscionable excess judgment 
by a provision that suit shall not be 
brought for an excess judgment after six 
months after the sale and, if brought 
within such period, proof must be made 
of the value of the security sold and the 
excess judgment may not exceed the dif- 
ference between the value of the security 
and the debt. Under this law, practical- 
ly all foreclosures will take piace with a 
nominal cost of three advertisements and 
nominal attorneys’ and sheriffs’ fees, and 
excess judgments will be waived. 


In the few cases where the mortgagee 
desires to claim an excess, the suit will 
proceed promptly and will be disposed of 
without undue expense or delay. The 
average time for foreclosure under this 
law may be brought to approximately 
four months. The passage of this pro- 
posed law is facilitated by leaving exist- 
ing procedures and remedies untouched 
for those who prefer to use them and 
providing this simplified and enlightened 
procedure for those who desire the same. 


Many Advantages Possible 


What are the advantages to be gained 
by an improvement of our mortgage and 
mortgage foreclosure laws? Immediately 
mortgagees will be able to extend greater 
accommodations to home owners. Busi- 
ness recovery will be promoted by the 
building and financing of more and bet- 
ter homes. The hue and cry about un- 
conscionable excess judgments will be 
silenced, and more families will be in- 
duced to undertake the responsibility of 
home ownership, feeling a greater secur- 
ity under such law. In the event of mis- 
fortune overtaking the home owner mort- 
gagor, the mortgagee will be able to ex- 
tend greater leniency, thereby in many 





TRUST COMPANIES 


cases preventing ultimate foreclosure. By 
preventing many foreclosures, the real 
estate market will be protected and real 
estate ownership will be encouraged and 
popularized. 

The excessively expensive advertising 
required under some of the laws does not 
produce buyers, and the requirement that 
a public auctioneer auction the property 
does no good, because nobody bids at 
foreclosure sales and the mortgagee must 
bid in the property to protect himself. 
The appointment of referees to compute 
the amount of the debt and to supervise 
the sale merely provides fees, and such 
individuals rarely do anything but sign 
their names to the computations of the 
debt made by the mortgagee, and sign 
their names to the sale proceedings as 
presented by the attorney for the mort- 
gagee. 

The long redemption period provided 
by law in so many of the states does not 
serve the mortgagor because, to exer- 
cise his redemption rights, he must pay 
the entire debt in cash within the re- 
demption period, and there would never 
have been a foreclosure if he could pay 
his debt in cash or any substantial part 
of it. Unduly extended periods of re- 
demption are extremely burdensome to 
all concerned with the mortgage business 
on account of extreme depreciation dur- 
ing such periods, the accumulation of 
taxes, insurance, and carrying charges, 
and yet it is hard to find a case where 
any borrower has been able to redeem 
his property during the redemption pe- 
riod. 

Not much assistance can be expected 
from the average citizen because what 
is everybody’s business is nobody’s busi- 
ness. The trustee institutions, however, 
accumulating the savings of a large num- 
ber of people and investing such savings 
in home mortgage loans and farm mort- 
gage loans can and will cooperate. Their 
trustees, directors and officers breach 
their trust if they do nothing about the 
present situation, and they promote the 
public welfare if they assist in improv- 
ing it. 

(Note: Trust Companies Magazine will 
be glad to procure copies of the proposed 
Uniform Real Estate Mortgage Act for 
its readers, upon written request.) 
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Substitute for Mortgage Bank 


A charter for a real estate trust com- 
pany having been refused by the New 
York State Banking Board, a substitute 
has been found, it is believed, in the new 
debenture firm organized by Wendell P. 
Barker, former chairman of the Mort- 
gage Commission. Mr. Barker, speaking 
before the convention of the Real Estate 
Board of the State of New York, declared 
that this corporation was possible under 
Article II of the Stock Corporation Law. 

——_( ) ——_- ———— 


Pennsylvania Trust Conference 


W. Elbridge Brown, chairman of the 
Trust Section of the Pennsylvania Bankers 
Association and vice president of the Clear- 
field Trust Company, has announced that 
the Section is planning to hold its arinual 
mid-winter conference at Harrisburg on or 
about December 10. 

Jonathan M. Steere, vice president of the 
Girard Trust Company, Philadelphia, chair- 
man of the committee recently appointed 
by Mr. Brown to study participated mort- 
gages, will probably have something to re- 
port at the trust conference. 





Open HKorum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


From the Outside 


Sirs: 

Doctor Woolfson’s contribution! to the 
thought given to the difficulties in which 
the personal trust business, as a busi- 
ness, finds itself is extremely interesting. 
It is particularly so because Doctor 
Woolfson is an outsider, that is, one not 
engaged in the personal trust business. 
His approach is sound and his argument 
incontrovertible. 

As one who is interested in this ques- 
tion from the inside, I greatly appreciate 
Doctor Woolfson’s independent and im- 
partial discussion. 

Henry A. Theis 


V. P. Guaranty Trust Company of New York. 


Timely 


Dear Sir: 

Pretty generally I have used the clause 
which appears in the second column on 
page 281 of the September issue of the 
Trust Companies Magazine in the article 
“Drafting the Investment Clause,’’ by 
Mr. Neuhoff. However, just about the 
time this article appeared our Appellate 
Court decided a case (Felsenheld v. Block 
Brothers Tobacco Company, 192 S. E. 
545)? which, inferentially at least, cast a 
doubt upon the propriety of using the 
clause just mentioned. It so happened, 
therefore, that the article was particul- 
arly timely as far as I was concerned. 

The fifth category should, perhaps, be 
liberalized where the trustee is corporate 


1. Sept. Trust Companies 263. 
2. This issue 643. 


and of such size that it can afford to em- 
ploy excellent trust personnel. Where, 
however, this situation does not exist, I 
rather favor the clause as it appears in 
the article. 


Kent B. Hall 
Hall, Goodwin & Paul, Wheeling, W. Va. 


Investment Power 


Dear Sir: 

In reply to your inquiry, I wish to 
comment on Mr. Neuhoff’s contribution 
to your September issue, on “Drafting 
the Investment Clause’, as follows: 

A corporate trustee, in making invest- 
ments, usually finds himself in one of 
three positions— 


A. If the trust instrument is silent, 
he may not make an investment 
outside the limits fixed by laws or 
precedents. 

If the trust instrument excludes 
certain legal investments, or in- 
cludes certain non-legals, he may 
not make an investment outside 
the limits defined in the instru- 
ment. 

If the trust instrument frees the 
trust from all legal limitations, he 
may make any investment he sees 
fit. 


In any event, however, the trustee is 
equally bound to use intelligent prud- 
ence. That obligation is just as impera- 
tive in the selection of an investment 
from the legal list, as in selection under 
an indenture which gives the trustee un- 
controlled discretion. A “legal list” is 
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not a grant of power. It is a limitation. 
Nominally, a legal list schedules assets 
in which the trustee may invest. Ac- 
tually, it is merely a list beyond which 
the trustee may not go. In purchasing 
a security not on the legal list, he acts 
very definitely at his peril. But if he 
purchases an investment on the legal list, 
he is in jeopardy if under all the circum- 
stances the purchase were imprudent. 
All of us know bonds on the legal list 
which we would not dare buy for trust 
accounts. The fact that they are on the 
legal list would not exonerate us in pur- 
chasing them. 


Mr. Neuhoff has rendered a real ser- 
vice by pointing out the danger of rely- 
ing upon the language of instruments 
which seem to. place no limit on the dis- 
cretion of trustees in the investment of 
trust funds. After all, a trustee remains 
a trustee, whether or not his conduct is 
limited in specific terms. Even the 
broadest possible language does not re- 
lieve him of the responsibility to act 
prudently in the light of his responsibil- 
ity. “Unlimited powers” are seldom 
pushed to the limit by a corporate trustee 
which is the sole trustee. When, how- 
ever, there is a co-trustee—frequently 
a relative or a beneficiary—unlimited dis- 
cretion under the indenture is likely to 
prove embarrassing. The _ co-trustee, 
lacking a professional viewpoint, may in 
good faith urge the purchase of invest- 
ments in hope of benefiting the account. 
Since the proposal seems within the scope 
of authority, it is a real problem to re- 
sist the pressure of a co-trustee for ap- 
proval. 


“Narrow powers” cut down the area in 
which the trustee may get into trouble, 
but they do not eliminate risk. As a 
matter of fact, they may increase the 
danger to the trustee. If an investment 
is specifically authorized in the trust 
deed, the trustee under pressure of a co- 
trustee may purchase it, even though he 
would refuse it if he were operating 
alone under “broad powers.” If the pur- 
chase is imprudent, he will be equally 
liable to surcharge whether he relies on 
“broad powers” or whether the instru- 
ment purports to authorize the invest- 
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ment. “Powers”, whether broad or nar- 
row, may not be exercised imprudently 
in a given case. 


Take school district bonds: If you say 
the school bonds in eight states are to be 
admitted, while bonds in 40 other states 
are barred, at best you are depending 
upon the financial condition and the laws 
of the eight states at the time the trust 
is drawn. To rely upon present factors, 
in fixing trust investments to be pur- 
chased in the future, is at best precar- 
ious. No man now living can say what 
states will provide good school district 
bonds, and what will provide poor ones, 
20 years hence. 


There is one field to which we might 
give especial attention. That has to do 
with real estate. Unless the trust in- 
strument intends that the trustee should 
dispose of real estate in reasonable time, 
the trustee should have power to make 
judicious improvements. Without such 
power, the trustee may face trouble, 
even in using the proceeds of fire insur- 
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ance to replace a destroyed building. 
When he makes the replacement, he is 
actually converting cash into real estate, 
just as effectively as though he spent the 
same cash in erecting a similar building 
on a vacant lot. 

In large centers, the problem of trust 
real estate is not so serious as in small- 
er communities, where the typical trust 
includes business property or farms 
which are a backlog of income. To sell 
them merely to get cash, which in turn 
must be invested, would be in defiance 
of the testator’s intentions and the bene- 
ficiaries’ desires. Any discussion of 
trust powers should give careful consid- 
eration to the problem centering in the 
preservation, the restoration and the im- 
provement of real estate. 

All this comment is merely intended to 
amplify Mr. Neuhoff’s point that the re- 
sponsibility of a trustee is not elimin- 
ated by words in the trust indenture. 
Mr. Neuhoff has served us well by bring- 
ing the fact so forceably to our atten- 
tion. If we are to use any language 


with the purpose of permitting trust in- 


vestment in securities not recognized in 
law or precedents, then, it seems to me, 
the amplification should best be set out 
by reference to principles rather than by 
itemizing groups. Groups can change. 
The principles which prompt the selec- 
tion of securities do not change. If the 
trust instrument is to provide for devia- 
tion from legal investments, then, it 
seems to me, we should set it up like a 
constitution. It is no place for by-laws. 


Conner Malott 
V. P., Spokane and Eastern, Branch of Seattle- 
First National Bank, Spokane, Wash. 


Works Well 
Sir: 

I have read the article “Stabilizing 
Real Estate Markets” by Herbert O. Frey 
published in Trust Companies for 
October with a great degree of interest. 

In cities such as Philadelphia and Bal- 
timore where so many of the dwelling 
houses are of an exact type a system of 
this kind should work out very well. 

C. F. Ellery. 


A. V. P., Fidelity Union Trust Company, New- 
ark, N. J. 
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Excellent Idea 


Dear Sir: 

I think the article in the September 
issue, Estate Protection, by Mr. Elrod, 
was a most interesting one, and I think 
your open forum idea is. excellent. 

Alexander F. Stolz, C.L.U. 


President, Conn. Life Insurance and Trust Council. 


White Proposes Changes In 
Legal Investment Law 


A study of the laws of other States 
for the purpose of making recommenda- 
tions to the New York Legislature to ex- 
pand the list of legal investments for 
savings banks and trustees, was outlined 
by William R. White, New York State 
Superintendent of Banks, before a meet- 
ing of. the Erie-Niagara Counties Bank- 
ers Association on November 17. 

“We have in mind,” the Superinten- 
dent said, “the possibility of permitting 
the State Banking Board, under certain 
conditions, to supplement the existing le- 
gal list with securities which meet ac- 
cepted standards for high grade invest- 
ments. 

“There is no particular magic in the 
legal list. It is merely a legalistic ex- 
pression of what was once regarded as 
sound investment standards. Its great- 
est weakness lies in its complete lack of 
flexibility. The result is that it fails to 
keep pace with changing conditions. 

“This fact can be amply demonstrated 
by making a few comparisons of trust es- 
tates held by well managed institutions 
having access to reliable investment in- 
formation. We find that distinctions in 
portfolios which are limited to the legal 
list and those which are left to the dis- 
cretion of the trustees are becoming 
more and more pronounced. Certainly 
there could be no better evidence of the 
need for revising the present statutory 
standards. 

“We are working on the theory that 
if supervision does its job from day to 
day and year to year and if our banking 
laws, through constant attention, are kept 
abreast of changing needs and practices, 
periodic radical changes can be avoided.” 





Developing Trust New Business 


Following The Crowd 


OW rapidly public opinion can 

switch from respect and almost idol- 
atry to sharply barbed criticism and ridi- 
cule, is ‘ideally portrayed by the latest 
maneuver of the Duke of Windsor. 


Time was, and such a short time at 
that, when people were loud in the Duke’s 
praises. His independence of thought 
and determination to have a personality 
and will of his own were acclaimed as 
indicative of the young monarch’s desire 
to stand on his merits. In his brief 
“hour of victory” he was a leader whom 
his people admired. He cast aside many 
of the “weather-beaten” traditions of 
England and boldly struck his own 
course. 


This was admirable—his fearlessness 
was exemplary for all men in public life 
—until he lost a battle, then the quick- 
sands of defeat destroyed fast. Prestige 
and friends were prompt to desert him, 
and as he continued his independence of 
thought and action he was attacked on 
the basis that he previously had always 
had someone to do his thinking for him. 
In other words, those self same qualities 
that were so loudly praised are being de- 
nounced and vehemently criticized now. 


No attempt is being made here to de- 
fend the Duke’s course, only to illustrate 
a poignant trait in ourselves, the public. 


Recognize Weakness 


Since we are cognizant of this char- 
acteristic why not capitalize on it? 


All the world loves a winner. We like 
to be aligned with the winning side. The 
Trust field now has playing on it a de- 
cidedly winning team. Corporate Fidu- 
ciary College has hung up plenty of vic- 
tories and a few pennants during the 
past decade, but the fans have been kept 
in ignorance of its accomplishments. 


The Comptroller of Currency said in 
his latest published report that trust de- 
partments in national banks had in- 
creased their assets 82% in the past five 
years. That is a tremendous growth 
and indicates a degree of excellence some- 
where on the part of the corporate fidu- 
ciary. Wonder if Gus Fan wouldn’t like 
to know the box-score? 

Trust Companies Magazine reports 
every month the names of several prom- 
inent people who have recently named a 
corporate fiduciary as executor and/or 
trustee in their wills. Several institu- 
tions have used this material as a reg- 
ular newspaper advertising feature. It 
is a sharp reminder that leaders in all 
fields are confiding their estates to trust 
companies; men of known business and 
professional judgment. If you were a 
railroad official and your attention was 
called to the fact that the president of 
your line, or of another line, named the 
Blank Trust Company as executor and 
trustee would it not impress you? 


Undeniable Facts 


Then again, the corporate fiduciary 
has an enviable record of safety and in- 
cidentally, people are not aware of it. 
Unfortunately, there are no national fig- 
ures available to prove this; however, it 
would be a relatively simple task to com- 
pile such figures on your own city, and 
after all, those are the facts in which 
your prospects are most interested. 

When so many of the country’s banks 
folded up a few years ago the public nat- 
urally thought trust departments were 
meeting the same fate; that misconcep- 
tion needs correcting. How many of the 
populace know there are only a few over 
four thousand trust empowered institu- 
tions in the United States and that these 
departments have assets about 55% as 
great as all banking assets? 
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If they knew this, would the cry be 
raised about “concentration of wealth?” 
Probably, if the facts were thrown out 
in the cold world without their proper 
clothing. Would there be a scalp-hunt- 
ing posse of tax collecting vultures? Pos- 
sibly, unless it were at the same time 
brought home that these same funds are 
already bearing the fullest impact of tax- 
ation, and that class legislation is con- 
trary to the laws of every real democracy. 


An Idea 


This department recently received 
from a reader an idea that is both novel 
and new to us. An Information Card 
was enclosed that the writer was con- 
templating adopting and he was anxious 
to know if anyone had ever used a simi- 
lar card in their trust department. 

The enclosure was simply an identifi- 
cation card to be put in the wallet of 
the trust department customers who had 
their wills lodged with his bank. 


INFORMATION CARD 


A 
My home address is 


In case of death or fatal injury please tele- 
phone or telegraph at once: 


The Blank Title & Trust Company 
TRUST DEPARTMENT 
26 Main Street, New York, N. Y. 
Telephone Bowling Green 9-0479 


which Company will refund any charges in- 
curred by the person notifying it. 


From time to time, our correspondent 
informed us, he had noticed in news- 
paper items that testators had died away 
from home and were either buried or 
cremated in contravention of burial in- 
structions contained in the will. 

Occasionally the testator expressed de- 
sire in his will to have the bank attend 
to all funeral and burial arrangements; 
naturally in such instances it is impor- 
tant that the bank be notified promptly. 

Other arguments in favor of the card 
are: the testator frequently maintains a 
financial trading account with a broker 
which may need immediate attention. 
Then again, he may be sole proprietor of 
a wholesale or general business involv- 
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ing perishables, such as flour, milk and 
butter. A prompt notice of death may 
enable the executor to act to good advan- 
tage. 

If this idea has ever been used we 
would like to know of it, or if it has 
disadvantages we have overlooked, we 
would also like to hear them. 


Jo 


The above reproduction is of a mail- 
ing piece used by Chrysler Motor Corpo- 
ration. The eight inside pages were de- 
voted to a sales message for Chrysler 
Custom Imperials. This idea should 
work equally as well for selling safe de- 
posit boxes. Although it would be an 
expensive piece of promotion to mail to 
all prospects it would probably be ideal 
for a select list. The cover is printed 
on stock almost identical with the cover 
presently being used on Trust Compan- 
ies Magazine. 


Twelve Facts 


The Tracy Loan & Trust Co., Salt 
Lake City, Utah, is offering $300 in cash 
for boys and girls who, after reading a 
brief record containing twelve facts 
about the institution, submit the best ad- 
vertisements containing approximately 
one hundred and fifty words for use 
in the bank’s advertising. Twenty-six 
money prizes in all will be given. 

A folder is distributed entitled: 


So The Public May Know 


which gives the facts referred to in the 
contest. The opening paragraph and the 
first three facts are printed below. 


In selecting for yourself or family a 
doctor, lawyer or merchant with whom 
to do business, you first investigate 
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their background, their experience and 
record, that you may have the benefit 
of the best possible service for the 
money expended. Believing you are 
no less critical in selecting the bank in 
which to deposit your savings, or the 
trust company to assist in managing 
your estate, I submit some facts which 
I believe will prove of interest to those 
who are now, or may hereafter do 
business with the Tracy Loan & Trust 
Company: 

First 

Fifty-three years ago our business 

was organized to serve the public. 

Second 
“Believing in the development and 
growth of youth, more than fifty per 
cent of our present officers and em- 
ployees were selected when they were 
between thirteen and twenty-one years 
of age. 

Third 
' Because of their ability and devotion, 
our progress has been made through 
growth and development, not because 
of consolidation or mergers. 


Warfare and Investment: 


Taking its cut from the prevalence of 
war news on today’s front pages, The 
Fiduciary Trust Company, New York is 
distributing a folder entitled “Warfare 
and Investment: Parallels” to men and 
women of property and to estate attor- 
neys. 

“The task of conserving one’s invested 
wealth involves unending warfare with 
various economic and other forces which 
tend to shrink both capital and income,” 
the folder points out and concludes with 
the statement that “the time never comes 
when the owner of invested wealth can 
say, ‘the war is over.’ ” 


A Presentation 


The American National Bank in Nash- 
ville, Tennessee, upon the completion of 
a series of advertisements have had the 
entire lot reproduced and printed in se- 
quence in a very attractive brochure. 
Paul M. Davis, president of the bank 
Says in the foreword: 


Studies with reference to the relation- 
ship of the American National Bank to 
the business life of Nashville and the Cen- 
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tral South have developed very impressive 
facts. These facts have been used as the 
basis for a series of current advertise- 
ments which have appeared in both of the 
Nashville daily papers. The space used 
was four columns twelve inches. 

Believing these facts will be of interest 
to our friends, we have reproduced this 
series of advertisements in reduced size 
in this brochure, which indicates not only 
the broad service to customers around 
the world, but the large preference shown - 
for this bank by local business, as well as 
by the bankers of the Central South. 

We realize that this presentation is 
only possible through the loyal support 
of our friends, and take this opportunity 
to express our appreciation of the bank- 
ing business which you have or may direct 
our way. 


“Your National Capital” 


The International Bank in Washing- 
ton, D.C., has published a beautiful nine- 
ty-six page book containing exceptional 
photography of unusual views of public 
buildings, memorials, parks and other 
spots of official Washington. In addi- 
tion there are pictures of the President, 
Vice President, members of the Supreme 
Court, members of the House of Repre- 
sentatives and Senators. 

It is indeed a worthy publication if 
for no other reason than to know what 
the respective Representatives and Sena- 
tors look like. 

Mr. John R. Waller, vice president of 
the bank, offers this book to the readers 
of Trust Companies for fifty cents, the 
regular price being one dollar. 

-—— ---0 


1937 Revenue Act 


Manufacturers Trust Company, New 
York, is distributing a booklet “1937 Rev- 
enue Act,” which deals with the tax law 
passed during the closing days of the last 
session of Congress, and contains the text 
of the bill as well as a detailed explanation 
of its several clauses. 


————0 


The Bank of America N. T. & S. A. of 
California states that, as a result of the 
distribution of Bank of America stock by 
Transamerica Corp. the bank has now 160,- 
000 shareholders, the largest of any bank 
in the U.S. The Chase National bank is 
next with 90,000 shareholders. 





What Trust Research Week Meant to Detroit 


HE fourth Trust Research Week 

was conducted in Detroit the week 
of October 4, 1937. These weeks have 
been devoted to two main objectives—the 
gathering of information by Gilbert T. 
Stephenson as to the policies and prac- 
tices of trust institutions of the city in 
which the program is conducted, and the 
dissemination by him to the trust men 
of information as to present trends in 
the trust field, methods being used in 
other parts of the country and problems 
to which further study should be de- 
voted. The Detroit program included, 
in addition to personal interviews with 
the presidents and the heads of trust de- 
partments of all institutions actively en- 
gaged in trust work, the following meet- 
ings: 

(1) A luncheon with the members of 
the Cooperating Committees of bank of- 
ficers, composed mostly of the presidents 
of all local trust institutions and of men 
primarily interested in personal trust 
work, to outline the general purpose of 
the Week. 

(2) A meeting with all of the instruc- 
tors in the courses sponsored this year 
by the Detroit Chapter of the American 
Institute of Banking, at which Mr. 
Stephenson outlined the place held by the 
Graduate School of Banking in the gen- 
eral educational program of the Institute. 
The instructors were also given valuable 
suggestions in response to questions 
asked by them as to methods of conduct- 
ing their trust courses, and impressed 
with the importance of their work. 

(3) An address to students of the 
three law schools located in Detroit on 
“The Administrative Provisions of Mich- 
igan Trust Instruments.” The benefits 
of this address will no doubt appear in 
the next few years in better draftsman- 
ship of Wills and trust agreements pre- 
pared by these future attorneys. 

(4) A luncheon sponsored by all of 
the institutions engaged in trust work 
for invited guests, including Judges of 
the various Courts, with an address by 


Mr. Stephenson entitled “Will your Will 
Work?” 

It is anticipated that a great deal of 
benefit will result to all trust institutions 
in the city on account of this meeting as 
the individuals there were for the most 
part primarily interested in their own 
individual Wills. A number of them 
were observed making notes as to cer- 
tain points raised by Mr. Stephenson as 
to provisions that should be included, 
and in discussions with their friends and 
acquaintances, the guests at this lunch- 
eon will, we believe, continue to spread 
the word. 

One of the companies reported that as 
one result of this address the president 
of one of the large industrial concerns 
of Detroit called, an hour after the ad- 
dress was delivered, to arrange for an 
interview to formulate definite plans for 
a will. 

(5) A dinner and meeting with the 
Trust Division of the Michigan Bankers 
Association at Lansing, also attended by 
members of the Graduate School of Bank- 
ing and a number of attorneys of Lans- 
ing and other nearby cities. Mr. Steph- 
enson’s talk on the “Investment Provis- 
ions of Michigan Trust Instruments” 
should have a decided effect upon these 
important provisions of future trust in- 
struments to be administered in Mich- 
igan. 

(6) Luncheon sponsored by the De- 
troit Bar Association with an address 
on “The Lawyer’s Part in the Invest- 
ment of Trust Funds in Michigan.” The 
Bar Association meeting was extremely 
well attended, and a number of late ar- 
rivals were unable to be accommodated. 
This group were very enthusiastic and a 
number of requests have been received 
for copies of the address when available 
in booklet form. 

Relations between members of the Bar 
and trust companies in Michigan have 
been somewhat strained during the past 
few years, during which time litigation 
has been in process, based on assertions 
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that certain trust institutions were en- 
gaging in the unauthorized practice of 
law. Mr. Stephenson’s address, em- 
phasizing the part that lawyers play in 
the drafting of all trust documents, 
should aid substantially in renewing 
more friendly relations. 

(7) A luncheon sponsored by the local 
Life Underwriters Association with ad- 
dress by Mr. Stephenson on “Trustee- 
ship—Another Option of Settlement.” 

The trust institutions of Detroit have 
experienced, since 1929, as have the in- 
stitutions of many other cities, a less 
cordial relationship between trust insti- 
tutions and life underwriters. The causes 
of this lack of mutual good feeling have 
been discussed before, but one of the 
more important has probably been the 
feeling of the life underwriters that op- 
tions of settlement offered by the insur- 
ance companies have been criticized 
somewhat in the past by members of the 
staffs of trust departments, and the ad- 
vantages of life insurance trusts over- 
emphasized. 

Mr. Stephenson’s discussion, in which 
he pointed out that the life insurance 
trust was not the solution of the admin- 
istration of life insurance proceeds in all 
cases, but constituted an additional op- 
tion of settlement, gave the life under- 
writers a different viewpoint. The meet- 
ing provided excellent opportunity to re- 
new friendships and to revive the co- 
operative spirit between insurance men 
and trust men in the interests of their 
clients. 

In addition to the foregoing meetings 
two afternoon meetings were held by Mr. 
Stephenson with the trust men of the 
city discussing the cost of trust admin- 
istration and bases and sources of -trust 
compensation. Particular attention was 
called to the necessity for knowing ac- 
curately the costs of administration of 
trust departments in general and of in- 
dividual accounts in particular and the 
desirability of the various institutions in 
the city exchanging ideas on methods of 
arriving at these figures and discussing 
among themselves the possibilities of set- 
ting trust fees that will provide adequate 
compensation for the various kinds of 
services. 


Capable, consci- 
entious service 
on trust matters |{ 


involving Okla- 
homa estates. 


THE FIRST NATIONAL BANK 
and TRUST COMPANY 
of TULSA 


Member Federal Deposit Insurance Corporation 


The program closed with a luncheon 
attended by the senior officers of the 
banking and trust institutions, officers 
of the Detroit Chapter, A. I. B., and Jun- 
ior Bankers Club, with an address by 
Mr. Stephenson on “Research—The Path- 
finder in Banking and Trust Business.” 

Mr. Stephenson has, of course, en- 
gaged in trust research for a great many 
years prior to his active connection with 
the American Bankers Association, and 
his ideas as to how research, which has 
proved such a tremendous influence in the 
development of science and industry, may 
result in the extension of trust services 
were extremely interesting. 

Two of the other major advantages of 
the week’s program were that it enabled 
each individual trust man to take suffi- 
cient time from his particular line of en- 
deavor to see the trust picture as a whole, 
and also provided an opportunity for the 
trust men of the city to be together at 
sufficient meetings to know each other 
better and to realize their problems 
were common and could be worked on co- 
operatively to great advantage. 

The trust men fortunate enough to 
hear Mr. Stephenson during this week 
could not fail to be impressed with the 
important part that trust services are 
playing in the business, social and eco- 
nomic life of the country today and to 
determine that by their conscientious 
performance they are making a definite 
contribution to the public welfare. 


GEORGE E. PARKER, JR. 
Asst. Trust Officer, National Bank of 
Detroit 





Stock Transfer Taxes 


From the Viewpoint of a Transfer Agent 


ROBERT M. KAISER 
Assistant Trust Officer, The Chase National Bank of New York 


TOCK Transfer Taxes are imposed by 
S the United States, by the States of 
New York, Massachusetts, Pennsylvania, 
South Carolina, Florida; also by the 
Dominion of Canada, and by the Cana- 
dian Provinces of Ontario and Quebec. 

The Statutes imposing these taxes are 
fundamentally similar. The word 
“Transfer” presumably is used to denote 
the passage of interest or title. The tax 
is not confined to transfers of stock on 
the books of a Corporation but includes 
transfers between individuals. Sales or 
Transfers of stock, either before or after 
issuance of a certificate, are taxable. 

The Federal Law also taxes the right 
to Subscribe for or to Receive such stock. 

The Rate of Tax: NEW YORK—Reg- 
ular and emergency combined—3c for 
each and every share, except in cases 
where the shares or certificates are sold 
for $20. or more per share, in which 
cases the tax shall be at the rate of 4c 
for each and every share. FEDERAL 
tax is a cent more in each case and un- 
like the New York law is based on par 
value, that is 4 or 5 cents as the case may 
be on each $100. of par or face value or 
fraction thereof or on each share with- 
out par value. 

Federal Tax on Bonds: The rate of 
Federal transfer tax on Bonds is 4c on 
each $100. face value or fraction thereof. 

The Computation of the Tax: As pre- 
viously stated the New York State Tax 
is computed on a share basis, while the 
Federal Tax is computed on the total face 
value of the certificate and not on the 
par value of each share. For instance, 
the transfer of a certificate for 1 share 
of stock of the par value of $10. is sub- 
ject to a 4c tax and a tax of the same 


Address before the Cashiers Association of Wall 
Street, Inc., New York (Oct. 1937). 


amount is payable on the transfer of a 
certificate representing 10 shares of the 
same stock. 

A recent ruling of D. S. Bliss, Deputy 
Commissioner, dated June 22, 1936, 
stated that Federal tax is computed on 
each certificate presented for transfer by 
one individual unless a Bill of Sale, with 
stamps affixed, accompanies the certifi- 
cates to be transferred. When a broker 
presents several certificates of stock, 
owned by different individuals, for trans- 
fer accompanied by a memorandum of 
sale, the tax is computed upon the total 
number of shares covered by the brok- 
er’s memorandum of sale. If 4 certifi- 
cates for 10 shares each of $1. par stock 
are presented for transfer into a single 
name without a Bill of Sale attached the 
Federal tax is 16c at the low rate or 20c 
at ‘the high rate. It is immaterial 
whether the 4 certificates are all regis- 
tered in the name of A or whether they 
are registered in four names, as A, B, 
C & D. 

From the standpoint of a broker tax 
may be affixed to a bill of sale to cover 
the number of shares sold regardless of 
the number of certificates represented 
thereby. 


When the Tax is Payable 


The tax is payable when and as the 
sale, or agreement to sell, or memoran- 
dum of sale, or delivery, or transfer is 
made. In the case of an ordinary sale 
of stock, the tax becomes payable when 
the certificate is endorsed and delivered 
to the purchaser. The delivery of an un- 
endorsed certificate of stock is not tax- 
able until the endorsement is made. 
Where a certificate endorsed in blank is 
sold by the holder, the tax becomes pay- 
able upon the delivery of the certificate 
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together with a memoranda of sale to the 
purchaser. 

In the case of an Agreement to sell 
stock, the Federal authorities have ruled 
that a tax is payable on an Agreement 
to sell stock at the time of its execution 
and delivery and that the tax accrues re- 
gardless of whether or not the certificates 
of stock are delivered.! Recently the At- 
torney General of the State of N. Y. un- 
der date of August 27, 1937 advised the 
State Dept. of Tax and Finance, that 
stock options or “calls” constitute tax- 
able transfers under Article 12 of the 
Tax Law. Prior to this ruling N. Y. 
State did not tax an option to sell, until 
option was exercised. 


How the Tax is Payable 


The Stock Transfer Tax is a Stamp 
Tax, and is paid by the affixing and can- 
cellation of Stamps. 

Federal Regulations provide that Docu- 
mentary Stamps with words “STOCK 
TRANSFER?” over-printed thereon must 
be used for transfers and sales made at 
Exchanges and similar places and that 
ordinary Documentary Stamps may be 
used for transfers and sales made at oth- 
er places.2 In the transfer of Bonds, 
Documentary Stamps must be used. 


The Statutes and Regulations uniform- 
ly provide that where the transfer is 
represented by the assignment and de- 
livery of the stock certificate, the stamps 
shall be affixed to the certificate ;—that, 
where there is an Agreement to sell or a 
delivery of a certificate endorsed in blank, 
the stamps shall be placed on a Bill or 
Memorandum of Sale which must be de- 
livered to the buyer, and that, where the 
transfer is made only by the transfer of 
the stock on the books of the Corpora- 
tion the stamps shall be placed on the 
books. In the sale of a large block of 
certificates it is customary to affix stamps 
to one certificate and the remaining cer- 
tificates are stamped with a notation 
“See Stamps Affixed to Certificate 
No, ————.” 

. Letter R. M. Estes to Murray Aldrich & Roberts 

2/20/28. 

2. Federal Regulations 71, Art. 40 (1932). 


. Federal Regulations 71, Art. 136 (1932). 
N. Y. Regulations, Art. 4, (1936). 


Incidence Of Duty 


While the duty of affixing the stamps 
is primarily on the seller or transferor, 
practically everyone who participates in 
a sale or transfer of stock is responsible 
for seeing that the tax is paid.? Stamps 
affixed to a certificate or Bill of Sale and 
cancelled cannot be removed therefrom 
and affixed to another certificate or Bill 
of Sale, even though they have been af- 
fixed in error.* The certificate bearing 
the tax should be exhibited to the proper 
tax authorities in order to satisfy a 
claim made for the redemption. 


In order to emphasize the fact as to 
who is responsible for seeing that the 
tax is paid, I quote from a letter of D. S. 
Bliss, Deputy Commissioner to Collector 
of Internal Revenue, dated Feb. 23, 1937: 


“In view of the circumstances, it is 
suggested that an investigation be made 
of the records of the various transfer 
agents within your district which have 
been accepting certificates of stock for 
transfer out of the selling broker’s name 
without the proper documentary stamps 
being affixed and cancelled to the mem- 
orandum or bill of sale. The brokers 
are liable for such taxes incurred. How- 
ever, transfer agents are equally liable 
and should exercise due care in effecting 
transfers of stock and where circum- 
stances under which the certificates of 
stock presented for transfer appear sus- 
picious, indicating that exemption certi- 
ficates have been illegally used for the 
purpose of avoiding stamp tax, the trans- 
fer agent should require the brokerage 
firm making the certificate to submit evi- 
dence showing that the transaction is en- 
tirely regular.” 


Cancellation of the Stamps 


The Statutes and Regulations describe 
the manner in which stamps shall be can- 
celled. Federal Regulations regarding 
the cancellation of the stamps: “The per- 
son using or affixing the stamp shall 
write or stamp thereon, in ink, his ini- 
tials and the day, month, and year on 
which the same shall be affixed, or shall, 
by cutting or canceling with a machine 
or punch, affix his initials and the date 


4. Federal Regulations 71, Sect. 808 (1932). 
N. Y. Tax Law, Art. 12, Sect. 275 (1936). 
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as aforesaid, and so deface such stamp 
as to render it-unfit for reuse. In addi- 
tion to the foregoing, stamps of the value 
of 50 cents or more shall have three par- 
allel incisions made with some sharp in- 
strument lengthwise through the stamp 
after the same has been attached to the 
certificate, instrument, or bill, or mem- 
orandum, or other evidence of sale or 
transfer; but this shall not be required 
where stamps are canceled by perfora- 
tion. The cancellation by either method 
shall not so deface the stamp as to pre- 
vent its denomination and genuineness 
from being readily determined.’ 


New York State Statutes: “In every 
case where an adhesive stamp shall be 
used to denote the payment of the tax 
provided by this article, the person us- 
ing or affixing the same shall write or 
stamp thereupon the initials of his name 
and the date upon which the same shall 
be attached or used, and shall cut or per- 
forate the stamp in a substantial man- 
ner, so that such stamp cannot be used 
again.’ 


Redemption of Unused Stamps 


The Statutes and Regulations contain 
provisions for the redemption of unused 
stamps, and the refunding of money paid 
for stamps erroneously affixed to certifi- 
cates. Claims for the redemption of Fed- 
eral stamps must be made within 4 years 
of the date of purchase of stamps; and 
for the redemption of New York stamps 
within one year of the time the stamps 
were erroneously affixed. A stock brok- 
er who pays a stock transfer tax on a 
transfer of stock belonging to his cus- 
tomer, which tax has been charged to 
and paid by the customer, may secure a 
refund of the tax if illegally exacted. 
The broker receives the refund in trust 
for his customer.? 


Transfers Subject To Tax—General— 
The Statutes imposing Stock Transfer 
Taxes are very broad, including practi- 
cally every kind of transfer of practically 
any Instrument or Right in the nature 


5. Federal Regulations 71, Art. 133 (1932). 

6. N. Y. Tax Law, Art. 12, Sect. 273 (1936). 

7. Federal Regulations 71, Art. 143 (1932). 
N. Y. Tax Law, Art. 12, Sect. 280 (1936). 
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of stock. The following are some ex- 
amples of transactions subject to New 
York State and Federal Tax, provided, 
of course, that the sale or transfer was 
made in NEW YORK: 


(1) From a nominee of a decedent to 
the decedent’s Administrator or Execu- 
tor. (2) From a nominee of an owner 
to the owner—and vice versa. (3) The 
sale or transfer of shares of stock, 
whether or not represented by certifi- 
cates. (4) The transfer of stock to or 
by Trustees. (5) The transfer of Vot- 
ing Trust Certificates. (6) The sale or 
transfer of Temporary or Interim Certi- 
ficates. (7) The acquiring by a corpo- 
ration of its own stock and also its re- 
transfer by the Corporation. (8) The 
sale or transfer of stock made by a 
broker directly or indirectly for himself. 
(9) The sale or transfer of stock by a 
broker at a price different from that at 
which he accounts to his selling cus- 
tomer. (10) The transfer of stock in 
pursuance to a gift, bequest, or convey- 
ance by Trustees. (11) The transfer 
of stock from parties occupying Fidu- 
ciary relations to those for whom they 
hold stock. (12) The transfer of stock 
by an Administrator or Executor to the 
legatee or distributee. (13) The trans- 
fer of stock on the books of a corpora- 
tion, in New York, regardless of where 
the sale is made or the stock certificates 
delivered. (14) The sale or transfer of 
stock of a Foreign Corporation. (15) 
The transfer of legal title to stock irre- 
spective of whether or not the transferee 
receives any beneficial interest therein. 
(16) The transfer of stock from Old 
Firm to New Firm succeeding to its busi- 
ness where the personnel is different, 
that is of course where the stock is 
owned by the Firm. (17) Transfers of 
stock from a Firm to individual mem- 
bers thereof upon dissolution of the busi- 
ness. (18) New York tax is due on sale 
or transfer of title pursuant to a gift by 
a resident of the State of New York even 
though the stock is sent outside the State 
of New York for transfer on the books 
of the Company.® 


8. Ruling Seth Cole, Dept. Tax Com. N. Y. 10/27/36. 
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Examples Of Taxable Transactions 


New York State exempts from tax de- 
liveries or transfers to a broker for sale 
or by a broker to a Customer for whom 
and upon whose order he has purchased 
the same; while the Federal go one step 
further and allow exemption from tax of 
a delivery or transfer to a broker or his 
registered nominee for sale and upon de- 
liveries or transfers by a broker or his 
registered nominee to a customer for 
whom and upon whose order the broker 
has purchased the stock. In this con- 
nection the term REGISTERED NOM- 
INEE shall mean any person registered 
with the Collector of Internal Revenue, 
in accordance with such rules and regula- 
tions as the Commissioner of Internal 
Revenue with the approval of the Secre- 
tary of the Treasury shall prescribe. Be- 
cause of the difference in the New York 
State and Federal tax laws with respect 
to the transfer to and from a broker, or 
his Registered Nominee, it brings a hard- 
ship on a corporate broker by reason of 
the fact that stock in the name of a cor- 
porate broker is not a good delivery and 
if the broker should effect the transfer 
of stock to the name of his nominee while 
the Federal tax can be waived,® New 
York tax is due and payable. 


In the case of stock having a par value 
of $100., for which only part payment is 
made, say $25, the Federal tax is reck- 
oned upon the par value of $100. and 
NOT upon the $25. paid;'® while the 
New York State tax is based on the num- 
ber of shares involved regardless of 
amount paid in.1!_ The sale or transfer 
of a Subscription Warrant for stock re- 
quires Federal tax based on the par value 
of the stock to be subscribed for, at the 
rate of 4c.12 There is no New York 
State tax on the Right to Subscribe for 
Stock. Federal tax is also required on 
the transfer of the Right to Subscribe 
for stock, whether or not evidenced by 
Warrants. 


9. Federal Regulations 71, Art. 35 (1932). 


. Letter R. M. Estes to Simpson, Thatcher & Bart- 
lett 4/10/30. 


11. Ruling Attorney General State of N. Y. 6/29/36. 


2, Letter R. M. Estes to N. Y. Stock Exchange 9/ 
23/32. 


Southern Californians 
Prefer 


Security-First National 


Trust Service 
* 


Recently published figures show 
that 28% of all the court trusts 
administered by all corporate fidu- 
ciaries in California are entrusted 
with this Bank. e In Southern Cali- 
fornia, which is the territory served 
by this Bank, it is estimated that 
45% of allthe court trusts handled 
in this area by corporate fiduciaries 
are in Security-First National Bank 





Eastern trust companies needing 
co-operation in ancillary proceed- 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so strongly favored locally. 


SECURITY- FIRST NATIONALBANK | 


OF LOS ANGELES 
Resources Over $600,000,000 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Federal and NOT New York State tax 
is required on the transfer of the Right 
to Receive Stock which a Corporation has 
unconditionally agreed to issue. Federal 
and NOT New York State tax is due and 
payable on loans of shares or certificates 
of stock including inter-office borrowings. 
The sale or transfer of a Fractional 
Share of Stock requires Federal tax and 
NOT New York State.4% The sale or 
transfer of Scrip Certificates or Sub- 
scription Warrants which entitle the 
holder to subscribe to less than 1 full 
share of stock are not subject to Federal 
or New York stock transfer taxes, unless 
the Scrip Certificates sold, in any one 
transaction, in the aggregate, amount to 
1 or more full shares. The sale or trans- 
fer of such Scrip Certificates in amounts 
of one or more shares are taxable to the 
extent of the number of full shares in- 
volved. A Call is an Agreement to sell; 


13. Ruling Seth Cole, Dep. Com. 3/16/36. 
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Federal and New York tax is required. 
When the Call is exercised and the stock 
is presented for transfer, in lieu of Fed- 
eral tax, the following certification should 
be executed :14 

“We hereby certify that the transfer 
of —————— shares of the within stock to 
——_—————- has been made pursuant to a 
Call and that the Federal Stock Trans- 
fer stamps for the transaction are affixed 
to such CALL, which is in our posses- 
sion.” (NEW YORK STATE is silent 
as to the method to be used when the 
stock is presented for transfer.) 


Tax Exempt Transfers 


Under the New York State and Fed- 
eral Statutes there are various exemp- 
tions from tax. Many of these exemp- 
tions do not affect Brokers but do affect 
Banks who are acting in a Fiduciary 
capacity. The party claiming such ex- 
emptions must certify to his claim in the 
form of a certification prescribed. The 
certification must either be attached to or 
imprinted on the stock and must be man- 
ually signed,!® except in the cases of a 
transfer to a broker for the purpose of 
sale or from the name of a broker to 
complete a purchase for a customer. The 
following are some examples of tax 
exempt transfers, both New York State 
and Federal: 

Brokers: From customer to broker for 
purpose of sale. (Customer may be an- 
other broker.) From broker to customer 
to complete a purchase. (Customer may 
be another broker.) Return of stock to 
name of customer from name of broker, 
which previously had been held by brok- 
er for purpose of sale, but not sold. 

From broker to broker of stock held 
for purpose of sale or in connection with 
a purchase for account of customer who 
transfers his account from the one to the 
other. (Tax Waiver Certification, ac- 
cording to a ruling, must be signed by 
the transferor broker.) 1¢ 

Stock deposited with and/or registered 
in the name of a broker as collateral se- 


14. Commissioner of Internal Revenue informal Rul- 
ing No. 79, dated 8/24/82. 

15. Letter N. Y¥. State Tax Com. to Empire Trust 
Co. 1/10/34. 

16. Letter Dept. of Taxation & Finance, State of 
N. Y. to N. Y. Stock Exchange 10/19/34. 
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curity for money loaned thereon may be 
transferred to another broker without 
Federal or New York stock transfer tax 
liability if the Pledgor transfers his ac- 
count from the one to the other. (Tax 
Waiver Certification must be signed by 
the transferor broker.) 16 

Return of stock borrowed. (On a 
transfer from broker A to broker C and 
waiver is executed by broker B one set 
of tax stamps is required, or additional 
waiver. ) 17 


While we are on this subject it might 
be well to mention that there has been 
some doubt in the minds of the brokers 
as to who should execute the prescribed 
tax waiver. The recent Federal ruling 
by D. S. Bliss, Deputy Commissioner 
dated Aug. 10, 1937, addressed to the 
Postal Telegraph & Cable Corp., expli- 
citly states that the exemption certifi- 
cate must be signed by the borrowing 
broker when he returns the stock. How- 
ever, if the stock presented for transfer 
bearing the exemption certification, is 
not in the name of that broker the trans- 
fer should be accompanied by a stamped 
bill of sale covering the transfer from 
the record holder to the borrowing brok- 
er or if that transfer is exempt from tax, 
a proper exemption certificate. 

Fiduciaries: From a decedent to his 
executor or administrator. 

From a decedent to a nominee of the 
executor or administrator. 

From a fiduciary to its nominee. 

From a nominee to another nominee 
of the same fiduciary. 


From the nominee to the fiduciary. 


From a Trustee of a Voluntary Trust, 
the donor of which is the sole beneficiary, 
to the name of the Executor or Admin- 
istrator of such donor. (New York 
State only.) 18 

From a Trustee to a Successor Trus- 
tee where the change is wholly by opera- 
tion of law as in cases where the Trust 
Instrument provides for the succession 
or the new Trustee is appointed by Or- 
der of the Court. 


17. Letter D. S. Bliss, Dept. Com. to Postal Tele- 
graph & Cable Co. 8/10/37. 

18. Letter Dept. of Taxation & Finance, State of N. 
Y. to N. Y. Stock Exchange 11/5/33. 
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From a Trustee under a Testamentary 
Trust for the benefit of a first life bene- 
ficiary to the same Trustee for the bene- 
fit of a second life beneficiary where the 
first beneficiary does not have any right 
or ownership in the corpus of the Trust, 
but only the right to hold the Trustee 
accountable for the payment of income. 


Transfer from bankrupt stockholder to 
that of his Trustees in Bankruptcy .(An 
operation of Law.) 


Custodians: The New York Stock 
Transfer Tax Law exempts from tax, 
transfers of stock from the owner there- 
of to a custodian where the certificates 
are to be held or disposed of by such 
Custodian for and subject to the instruc- 
tions of the owner, or from such Custo- 
dian to the owner, or from such Custo- 
dian to a nominee of such Custodian, or 
from one nominee of such Custodian to 
another, provided that same continue to 
be held by such nominee for the same 
purpose for which they would be held 
if retained by such custodian, or from 
the nominee to such Custodian. The 
transfer from a Nominee of a Custodian 
to another nominee of the same Custo- 
dian, or from a nominee of a Custodian 
to the Custodian, are exempt from both 
New York State and Federal. 


Pledgees: From a pledgor to a pledgee 
or his nominee. 


From the nominee to another nominee 
of the same pledgee. 

From the pledgee or his nominee to 
the pledgor. 

Miscellaneous: Transfer of stock due 
to change of name either by marriage or 
by Court Order. 

Transfers resulting from the change 
of name of a corporation. 

From a corporation to its successor by 
merger or consolidation. This applies to 
cases where the company holds stock as 
owner as well as those where it holds 
merely as trustee—Exempt from New 
York Tax only.19 

Sale of stocks or bonds by insolvent 
National or State banks where the col- 
lection of the tax would operate to dim- 
inish the assets of such banks necessary 


19. Rockefeller Foundation vs. State of N. Y. Court 
of Claims 7/13/32. 


IOWA'S LARGEST BANK 


Qualified by 61 years of experience 
to act in every recognized trust and 
corporate fiduciary capacity. 


IOWA-DES MOINES 
NATIONAL BANK 


& TRUST COMPANY 


Member Federal Deposit Insurance Corporation 


for full payment to depositors—Exempt’ 
from Federal only.?° 

From the name of a corporation to the 
name of the Receiver for such corpora- 
tion—Exempt from New York tax only. 

Transfers of enemy owned stock in 
American corporations to or by the Alien 
Property Custodian. 

Surrender of stock or bonds for ex- 
tinguishment. 

Joint tenants—transfer from tenants 
to the survivor (s). 

Warrants to subscribe for or to receive 
stock—Exempt from New York tax only. 

Warrants to subscribe for or to re- 
ceive bonds—Exempt from New York tax 
only. 

Stock Purchase 
from New York. 

Warrants—Not Taxable if the under- 
lying stock be issued and outstanding.?! 

Warrants to receive stock only upon 
condition that the stock to which they 


Warrants—Exempt 


20. Ruling Com. of Internal Revenue 9/2/32. 
21. Ruling R. M. Estes, Dept. Com. 2/11/27, also 
Y. Curb 


Ruling D. S. Bliss, Dept. Com. to N. 
9/18/36. 
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are attached is called for payment or 
when Warrants are attached to partially 
paid Allotment Certificates. 

Certificates of Indebtedness—Exempt 
from New York tax only. 

Certificates of Deposit representing 
Bonds—Exempt from New York tax. 

Guardians: From a guardian to a 
ward, if it be shown that due to local law 
no transfer of the legal title has oc- 
curred. Under the laws of the following 
States title to securities vests not in the 
guardian but in the ward, and therefore, 
transfers from the guardian to the ward 
are exempt. New York, California, Vir- 
ginia, Pennsylvania, Connecticut, Kan- 
sas, Ohio. 

Bonds: Transfers of bonds of the 
United States or of a Foreign Govern- 
ment or of any State or of any Political 
Subdivision thereof. 

Transfers of Bearer Coupon Bonds to 
Registered Bonds or Transfers of Regis- 
tered Bonds to Bearer Bonds where there 
is no change of ownership. 

Deliveries or transfers of Certificates 
of Deposit for Bonds in connection with 
a reorganization, where title to deposited 
bonds passes to a committee.22 

Instruments which merely represent 
an assignment of interest in a bond ac- 
companying a mortgage, are not taxable. 


Special Cases 


The first special case of importance is 
the situs of the transfer, sale or delivery. 
A complete transfer of stock may involve 
several separate transactions. It is not 
necessary that all such transactions take 
place within the taxing jurisdiction but 
at least one of them must take place with- 
in the jurisdiction to make a tax pay- 
able. The transfer of stock on the books 
of a domestic corporation is subject to 
the Federal tax regardless of where the 
stock is sold or the certificates delivered 
and so also is there Federal tax where 
stock of a foreign corporation is sold, 
transferred or delivered within a terri- 
torial jurisdiction of the United States. 
As a general rule if any part of a trans- 
fer of stock which is necessary to vest in 
the transferee complete ownership of the 


22. Federal Regulations 71, Art. 17 (1932). 
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‘stock takes place within the taxing jur- 


isdiction a stock transfer tax is pay- 
able,?* hence if a transfer on the books 
of a corporation is necessary to render 
the transfer effectual and such transfer 
takes place within the State of New York 
a stock transfer tax must be paid regard- 
less of whether all of the other acts in- 
volved in the transfer take place outside 
the jurisdiction. The execution in the 
taxing jurisdiction of an Agreement to 
sell stock is subject to tax even though 
the certificates may be delivered and 
transferred on the books outside the 
State. Where certificates are endorsed 
outside the State but are delivered to the 
assignee in New York, the transfer is not 
complete without such delivery and New 
York tax must be paid.** However, N. 
Y. State does not tax a transfer that 
takes place outside the taxing jurisdic- 
tion, for example (from opinion of New 
York State Tax Commission, July 20, 
1936) : 

“A is the registered holder of a certi- 
ficate of stock. He transfers the stock to 
B entirely outside the State. A does not 
endorse the certificate but instead gives 
a separate instrument of assignment. The 
transfer agent is within the State of New 
York, but no transfer is made on the 
books at the time. B assigns the certifi- 
cate to C, using the same method as that 
used by A. C presents the certificate to 
the transfer agent in New York with the 
two instruments of assignment and asks 
for a new certificate of stock. Is it neces- 
sary that two taxes be paid? 

When and Where Payable 

It is understood that the only reason 
why the two instruments of assignment 
are presented to the transfer agent in 
New York is to establish the chain of 
title and prove that C is entitled to have 
the certificate transferred from A’s name 
to his and that the transfer agent at- 
taches the two assignments to the old 
certificate and issues a new certificate in 
the name of the second transferee, mak- 
ing no record on the transfer books of 
the assignment from A to B. Under 
these circumstances, if proof is present- 


23. Ruling F. S. McCaffrey, Dept. Com. N. Y. 2/1/33. 
24. Letter Seth Cole, Dept. Com. to Frank S. Harris, 
Acting Stock Transfer Director 10/27/36. 
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ed showing that the transfer from A to 
B took place wholly outside of this state, 
I am of the opinion that there is only 
one taxable transfer in New York, viz., 
the transfer of stock in the name of A to 
C. The distinction between a case like this 
and one in which the intermediate trans- 
fer has taken place in New York should 
be borne in mind. In the latter case two 
taxes would be payable.” 


There is another question with regard 
to whether or not New York State tax is 
payable when delivery of stock certifi- 
cates is made in New York against pay- 
ment. Under date of October 27, 1936 
the New York Tax Commission issued 
the following ruling (in part) : 


“The following questions have been 
raised in connection with the adminis- 
tration of Article 12 of the Tax Law. 


(1.) A non-resident having certain 
shares of stock makes an agreement out- 
side the State with a resident of the 
State to sell the said resident the said 
stock. The non-resident sends the cer- 
tificates to the resident by special mes- 
senger who is instructed to get the price 
of the stock before delivering the certi- 
ficates. Is the transaction subject to the 
New York Stock Transfer Tax? 


(2.) The facts are the same as in ques- 
tion one, except that the certificates are 
shipped to a bank in New York with 
sight draft attached. Is this transac- 
tion subject to the New York Stock 
Transfer Tax? 


It seems to be well settled that where 
the title to stock passes by delivery in 
this state, the transaction is taxable. 
The court took this position in Luitweiler 
v. Luitweiler Pumping Engine Company 
(190 Appelate Division 80) and the Tax 
Commission has consistently maintained 
that position without challenge. It is 
obvious under the facts in each of said 
two questions that the intention of the 
parties is that title to the stock shall not 
pass until payment is received. Since 
the payment is to be received at the time 
of delivery of the stock in New York, 
title to the stock will pass in New York. 
It follows that the transaction described 
in each question is taxable.” 


Careful management 


conservative 
policies 
and strict 
adherence to 
sound banking 
principles 


since 1886 
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FIDELITY TRUST COMPANY 


341-343 FOURTH AVE. PITTSBURGH 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Respecting Federal Transfer Tax 


A recent decision of the Supreme Court 
of the United States upheld the govern- 
ment on the question to tax the right to 
receive. A transfer of stock to a nom- 
inee is subject to New York and Federal 
taxes as a transfer of legal title, even 
though a bare title is involved. By the 
same reasoning the authorities maintain 
that the delivery of the stock in the name 
of a nominee to the owner is taxable. If 
a broker purchases stock for his own ac- 
count and then elects to have the stock 
issued in the name of a nominee extra 
Federal tax is due on the right to receive. 
The New York State tax authorities have 
held that New York State Tax is due on 
the invisible transfer from the nominee 
back to the owner.?5 


Stock Dividends: Stock purchased but 
held in the name of a broker and not 
transferred to the name of the owner be- 


25. Letter Seth T. Cole, Dept. Tax Com. to General 
Electric Co. 9/25/33. 
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fore the record date, the stock dividend 
being issued in the name of the broker, 
the subsequent transfer of that stock 
dividend by a broker to his customer is 
subject to transfer taxes.?° 


Federal Tax on the Right to Receive 


As I previously stated a recent decision 
handed down by the Supreme Court of 
the United States makes it a well set- 
tled question on the right of the govern- 
ment to tax the right to receive. This 
matter is very vital. The Bureau holds 
that the one who acts as principal in the 
purchase of stock has the right to receive 
the stock which he purchases. Where, 
upon the purchase of stock he requests 
that it be issued in the name of another 
and legal title to the stock is actually 
placed in this other person, the effect of 
the transaction for stamp tax purposes 
is precisely as if the purchaser took legal 
title to the stock in his own name and 
then transferred legal title in the stock 
to the third party. Some of the broker- 
age firms, while they are undoubtedly 
aware that they are responsible to see 
that any just taxes are paid, are at a 
loss to understand their position in a 
transaction where their correspondent 
bank or broker purchases stock through 
them, especially where this correspondent 
bank or broker, after the stock is pur- 
chased, gives them a name for transfer. 
If the purchasing broker has knowledge 
that the correspondent bank or broker 
are merely acting in the capacity as 
Agent for their customer, no extra Fed- 
eral tax is necessary. However, if the 
correspondent bank or broker is the prin- 
cipal in the transaction and requests the 
stock issued to another name, or possibly 
a nominee, extra Federal tax at the low 
rate should be collected by the purchas- 
ing broker. There is also a question in 
the mind of the purchasing broker when 
an order is received from a bank and the 
bank later requests that the broker have 
the stock issued to the name of its nom- 
inee. If the purchasing broker can be 
satisfied that the stock was purchased by 
the bank who are acting as Custodian 
no extra Federal tax is due. However, 


26. Office decision (sales Tax Div.) S. T. 850 No. 
XV49-8422. 


TRUST COMPANIES 


if a person maintaining a custodian ac- 
count in a bank purchases the stock di- 
rect through a broker and requests the 
new stock in the name of the nominee of 
the bank extra Federal tax at the low 
rate is due.?? 


Distinguishing The Purchaser 


Therefore, a purchasing broker should 
make certain whether or not the pur- 
chaser is the principal or an agent in the 
transaction. If the purchasing broker is 
not called upon to transfer the shares 
which he has purchased and merely 
makes a delivery in Street Form to the 
purchaser his responsibility of any extra 
Federal tax is nil. 

It seems to me that steps should be 
taken to gain relief from transfer taxes 
which are unfairly levied and which are 
very costly to a corporate broker in the 
act of doing business. A step along 
these lines of relief from taxes happened 
last year when the Federal Tax Law was 
amended to allow the transfer to a nom- 
inee of a broker or from the nominee of 
a broker for the purpose of sale or to 
complete a purchase for a customer. 


In Trust Companies Magazine of June, 
1937, was pointed out the unfairness of 
the Federal tax on transfers of stock to 
a nominee. The Taxation Committee of 
the Investment Bankers Association of 
America adopted a Resolution requesting 
Congress to provide a specific exemption 
for such cases. The situation is one in 
which the purchaser, for convenience, 
has the certificates issued in the name of 
a nominee who receives no beneficial in- 
terest therein and yet there is a tax on 
this transaction in addition to the reg- 
ular tax on the purchase by the benefi- 
cial owner. The provision recommended 
is as follows: 


“Provided, further, that the tax shall 
not be imposed upon deliveries or trans- 
fers pursuant to a nomination of an em- 
ployee to take title to shares of stock 
purchased or subscribed for by an em- 
ployer for the sole and exclusive benefit 
of such employer, but such deliveries or 
transfers shall be accompanied by a cer- 
tificate setting forth the facts.” 


27. Ruling D. S. Bliss to Amer. Bankers Assn. 5/4/35. 
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While the Federal Tax Law gives re- 
lief from tax to a transfer from the nom- 
inee or to a nominee for the purpose of 
sale or to complete a purchase made for 
a customer, New York States does not. 
Where it is necessary to effect transfer 
in New York the relief from Federal tax 
is not of much value, that being the least 
amount of tax, so as the matter stands 
under these circumstances there are no 
benefits unless the New York State Tax 
Authorities take the necessary steps to 
amend the tax law to conform with the 
Federal. I therefore suggest that the 
Association appoint a Committee to con- 
fer with the Tax Authorities in an ef- 
fort to gain relief from these particular 
tax problems. 


American Bankers Association 
Offers New Bank Radio 
Series 


The American Bankers Association has 
announced the adoption of a series of radio 
programs to be used by banks on their local 
stations. The plan contemplates fifteen- 
minute electrically transcribed programs 
consisting of light classical music and hu- 
man interest playlets built around various 
banking services. Each episode dramatic- 
ally presents a financial probelm solved suc- 
cessfully through the friendly and intelli- 
gent counsel of banker John Sterling and 
the services of his bank. The programs are 
strictly educational and make no direct ef- 
fort to sell banking services. 


The title of the series is “Money Mat- 
ters.” Before embarking on the plan, the 
association made a two-year study which 
included questionnaires sent to banks in all 
the cities where radio stations are located. 
A large number of banks favor radio for 
advertising in the belief that this medium 
offers an excellent opportunity for dramatiz- 
ing and humanizing banking services. A 
marked preference was shown for fifteen- 
minute programs for the reason that they 
permit a greater flexibility in the matter of 
broadcasting time than do longer programs. 


A few programs devoted to trust service 
will also be made available for banks wish- 
ing to feature their fiduciary relationship. . 
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Lester Gibson News Director of 
American Bankers Association 


Lester Gibson, for nine years associate 
editor of the American Banker, published 
in New York, has joined the American 
Bankers Association as director of its News 
Bureau, it is announced by Dr. Harold 
Stonier, executive manager of the associa- 
tion. He succeeds Gurden Edwards, who 
has been named director of the association’s 
new Research Council. 


Mr. Gibson has been a familiar figure at 
A.B.A. and other banking conventions 
wherever held for several years, as a repre- 
sentative of his paper. While with the 
American Banker he also served as public- 
ity director of the New Jersey Bankers As- 
sociation and the New York State Bankers 
Association, and handled the publicity and 
press-room activities of the Financial Ad- 
vertisers Association at several of its re- 
cent annual conventions. Before joining the 
American Banker he was associated with a 
group of business publications in New York. 


“Wanted: A Rabble Rouser” 


Professor Walter B. Pitkin, author of 
“Life Begins At Forty,” said in an article 
appearing in Advertising Age, entitled 
“Wanted: A Rabble Rouser of the Right:” 

“Whenever a dozen leaders get together 
in a sincere effort to devise a program each: 
man objects to some feature of every pro- 
gram submitted. The objection may be 
sound or unsound. It may arise from a fear 
lest the program hurt the objector’s bus- 
iness. Nevertheless it prevails, as a rule. 
The result is that the poor old program is 
squeezed dry of the very flavor most needed. 

“Hence, programs on which business men 
come nearest to agreement are negative or 
feeble. If they are not a variation of the 
theme: ‘This is God’s country. Let’s keep 
it as it’s always been!’—then it’s a varia- 
tion of that grand old cry: ‘Three cheers 
for the poor!’” 

“The hour has come,” concludes Mr. Pit- 
kin, “for words which smell, for words 
which set fire to men and things, for words 
which loosen avalanches back in the moun- 
tains. The pat phrase, the polite patter and 
the unctuous argument will never save 
America. 

“Heaven send us a Rabble Rouser of the 
Right!” 





Wills of the Month 


Ogden L. Mills 
Former Secretary of Treasury 


Ogden L. Mills, former Secretary of the 
Treasury and a Republican party leader, 
often suggested as a possible Presidential 
nominee, named the New York Trust Com- 
pany, New York, contingent executor and 
trustee of his estate. 

Although the extent of Mr. Mills’ fortune 
is unknown his share in the estate of his 
father who died in 1929 was estimated at 
over $12,000,000. He was rated a million- 
aire prior to that time. 

Mr. Mills served with distinction in the 
New York State Senate and the national 
House of Representatives. He gained his 
greatest national prestige while Under- 
Secretary of the Treasury and later as Sec- 
retary of the Treasury under President 
Hoover. For a man who could have spent 
his life in ease and idleness, Mr. Mills be- 
came a byword for industry and hard work 
among his fellow legislators. 

Since 1933 Mr. Mills has been in virtual 
retirement. He did, however, keep an ac- 
tive interest in Republican party affairs. He 
was a bitter critic of the New Deal. 


Channing E. Sweitzer 
Trade Group Head 


Channing E. Sweitzer was for a period 
of nine years managing director and treas- 
urer of the National Retail Dry Goods As- 
sociation, one of the nation’s most important 
trade group associations, which has a mem- 
bership of over 5,800 department, dry goods 
and specialty stores. He was an outspoken 
opponent of principles of the sales tax, price 
fixing by manufacturers and Government 
competition with business. 

When Calvin Coolidge was Governor of 
Massachusetts, Mr. Sweitzer was a member 
of the staff for the reorganization of the 
Massachusetts Commonwealth government. 
Al Smith, then governor of New York, ap- 


pointed him assistant chief of staff of the 
Committee on Retrenchment and Reorgan- 
ization of the New York State Government. 

Strange as it may seem Mr. Sweitzer died 
intestate; however, the Citizens First Na- 
tional Bank and Trust Company of Ridge- 
wood, New Jersey, was appointed co-admin- 
istrator of his estate. 


Christian H. Ruhl 
Lawyer 


Christian H. Ruhl was former President 
of the Pennsylvania Bar Association and 
for a number of years President of the 
Berks County Bar Association. He was one. 
of Pennsylvania’s outstanding lawyers rep- 
resenting many of the leading corporations 
in Berks County. In addition to being a 
great counsellor he was equally able as a 
trial lawyer. Mr. Ruhl was one of the 
original founders of the Homeopathic Hos- 
pital and the Young Womans Christian As- 
sociation in the City of Reading. 

The Berks County Trust Company of 
Reading, Pennsylvania, was named in Mr. 
Ruhl’s will as co-executor and co-trustee of 
his estate. 


Dr. William Hunter Workman 
Surgeon, Explorer, Author 


Dr. William Hunter Workman graduated 
from Harvard Medical College in 1873. He 
continued his studies taking post graduate 
work at the Universities of Vienna, Heidel- 
berg and Munich before beginning practice 
in Massachusetts. II] health caused his re- 
tirement in 1889. 

About ten years after his retirement he 
and his wife made pioneer journeys by 
bicycles through Ceylon, Java and India, 
for the purpose of studying the people, their 
architecture and art. In later years they 
explored and mapped regions of the Hima- 
layas never before visited. Dr. Workman’s 
scientific work included investigations of the 
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physiological effect of high altitudes and 
structure of ice and glaciers. With Mrs. 
Workman he wrote “Algerian Memories,” 
“In the Ice World of the Himalaya” and 
many other books based on his travels. 

He named the State Street Trust Com- 
pany, Boston, executor and trustee of his 
will. 


Edgar Conway Felton 
Industrialist 


Edgar Conway Felton was associated with 
the Pennsylvania Steel Company for a pe- 
riod of thirty-six years. He rose from a 
minor position in the chemical laboratories 
to the presidency of the company. He re- 
tired in 1916 and since then the company 
has been absorbed by the Bethlehem Steel 
Corporation. Five years after his retire- 
ment he was elected to the board of the 
Pennsylvania Railroad and _ subsequently 
served as a director of its subsidiaries, in- 
cluding the Pittsburgh, Fort Wayne & Chi- 
cago Railroad; the Pittsburgh, Cincinnati, 
Chicago & St. Louis Railroad, and the West- 
ern New York & Pennsylvania Railroad. 
Mr. Felton was also a director of a number 
of other well known concerns. 

During the World War he served as di- 
rector of the civilian service and labor de- 
partment of Pennsylvania Committee on 
Public Safety, and later as director of the 
Federal Employment Bureau for Pennsyl- 
vania. 

The Girard Trust Company of Philadel- 
phia was named as sole executor and trustee 
of his will. 


Colonel Ike Thomas Pryor 
Cattleman 


Colonel Ike Thomas Pryor was president 
of the American Railroad Livestock Asso- 
ciation for two terms. He was a homeless 
orphan at 6 and received what education he 
could in country schools in Tennessee and 
Alabama. When he was 9 he became self- 
supporting. After wandering among the 
Union forces during the Civil War selling 
newspapers he gravitated into Texas at the 
close of the struggle. He got a job as 
“plowboy” at $15 per month, later he be- 
came a “cowboy” and fourteen years later 
was owner of fourteen big herds of cattle, 
3,000 in each herd. 

Colonel Pryor built his fortune in the post 
war boom in beef prices. He had a 100,000- 
acre rank in Zavola County, Texas. 

The San Antonio Loan and Trust Com- 
pany, San Antonio, Texas, was named in his 
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will as trustee for a $20,000 fund to edu- 
cate a grandchild. 
i 
Francis E. Clark 
Trusted His Trustees 


Francis E. Clark was a Brooklyn business 
man who died in 1936 leaving an estate ap- 
praised at $2,399,671. 

The bulk of Mr. Clark’s estate was left 
for religious and charitable purposes. He 
directed that the disposition of the funds 
be left entirely to the discretion of the 
board of trustees of the Brooklyn Trust 
Company, New York. 

His reasons for such a disposal are set 
forth in his will as follows: 

“Although conversant generally with the 
objects and purposes of numerous charitable 
corporations, I do not deem it wise to at- 
tempt to forecast their future activities or 
future needs. 

“I believe that the board of trustees of 
the Brooklyn Trust Co. will at all times be 
composed of men conversant with the activ- 
ities of charitable corporations and their 
particular financial needs, and being in- 
vested with power to dispose of my resi- 
duary estate to and among such religious 
and charitable corporations as it may deem 
worthy of financial aid, the Brooklyn Trust 
Co. will be in a position to accomplish the 
purposes I have in mind much more effec- 
tively than if I were to attempt a designa- 
tion of particular beneficiaries at this time.” 

a , 


The “Sage of Potato Hill’ Didn’t 
Know His Potatoes 


The late Edgar W. Howe, noted author, 
editor and philosopher, was known as the 
“Sage of Potato Hill.” Granting Mr. Howe 
knew much about his potatoes he failed to 
know that non-residents cannot be appoint- 
ed under the will of a Kansas decedent. He 
named his two sons, both out of the state 
residents, executors of his will. They could 
not qualify so his niece Miss Adelaide Howe 
was appointed administratrix by the court. 

a 


Banks’ Record 


Most investments persons made prior 
to the depression were worth only about 
50 cents on the dollar after the depres- 
sion, Judge James S. Martin told mem- 
bers of the Toledo Women Lawyers Club. 
Contrasted with this, the judge said, the 
banks which closed will pay from 70 per 
cent upwards. 
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EPHEMERAL EARNINGS 


No bank executive with orthodox 
training intended originally that market 
profits should also contribute to current 
income; however, there are many in- 
stances of a speculative rise in security 
issues having blinded the banker, both 
to his original objective and to the 
ephemeral characteristics of security 
profits. 

A bank’s funds are usually available to 
buy securities at a time when the credit 
of the security purchased is overpriced 
in relation to its real value over an ex- 
tended period of years. 

Never forget that it is unsound to use 
short time money for the purchase of 
long term bonds. 

Measure your requirements for your 
particular needs and continue to review 
those requirements because circum- 
stances change. 

Never forget to appraise this new ele- 
ment called “managed-currency” and its 
effects on the market prices of securities. 

When buying securities, do not let the 
manual ratings take the place of your 
own accounting and common-sense busi- 
ness analysis. Study thoroughly the 
business and capital structure of every 
security you acquire; read the registra- 
tion certificate, because at times you may 
be reminded of that old ditty: 


Never mind little deficit 
Don’t you cry 

You’ll be a bond issue 
By and by! 


If a bank makes a loan to a corpora- 
tion and the character and ability of the 
borrower to pay remains unchanged, ad- 
verse economic or political conditions will 
exercise no influence on the dollar value 


of the loan. On the other hand, if a 
bank has some of that corporation’s 
bonds in its portfolio, even though the 
financial status of the corporation has 
not changed, the price of the bonds may 
fluctuate, due to factors over which 
neither the corporation nor the bank has 
any control. 

It is well to remember that the type o1 
investments held in the bank portfolio 
may have an influence on individuals who 
are considering the bank for appointment 
in a fiduciary capacity. They may judge 
how you are likely to handle their in- 
vestments by the manner in which the 
bank has invested its own funds. 

Avoid “ephemeral earnings’”—the kind 
which seldom get into Undivided Profits. 

Joseph A. Bower 

Exec. V. P., Chemical Bank & Trust Co. 

New York. 


THE RECENT SET-BACK 


This is not a new depression getting 
under way, but it is another serious de- 
cline in the recovery phase of the inter- 
minable old depression that has been 
with us since 1929. This is the sixth 
serious set-back since the bottom was 
reached in 1932. Its cause is that busi- 
ness men have again lost confidence in 
the prospects for profits. 


The materials for the construction of 
a real prosperity are here in abundance. 
We have a great volume of money in our 
banks that is unemployed or only partly 
employed. There is an excess of idle 
workers seeking jobs. There are still 
great unfilled shortages of goods result- 
ing from the depression years. Our rail- 
roads have huge programs of rehabilita- 
tion, but they are suspended because the 
recent wage increases are costing far 
more than the new freight advances can 
bring in. The utilities are eager to 
spend huge sums on needed improvements 
and expansions, but they doubt if they 
would be permitted to earn adequate re- 
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turns to justify the increased invest- 
ments. 

The imperative requisite for recovery 
is a renewed flow of corporate financing 
for expanding enterprise. The degree of 
that expansion will determine how much 
unemployment we shall have, and that is 
our most important problem. Prospects 
for profits now depend on laws and reg- 
ulations and the expectations concerning 


them. Leonard P. Ayres 
V. P., The Cleveland Trust Co. 


GET OUT AND GET UNDER 


“We shall never live long enough to 
see government out of business. We 
shall not in our lifetime enjoy as free a 
hand as we did in the ’20’s, or be allowed 
to keep anywhere near as much of our 
incomes. To stand on the sidelines and 
grumble is worse than useless. 

“If the country is to be put back on a 
really sound basis, we who are in busi- 
ness must be willing to sacrifice to a 
greater degree than we have ever done 
Since the war. We must realize that peo- 


ple are determined to have a better life 
and that they wiil continue to expect gov- 
ernment to play an important part in 
giving it to them. We must bring about 
rapprochement between government and 
business. We can do it by moving into 
government ... and trying, as far as is 
in our power, to contribute to politics 
something of the energy, efficiency and 
economy, which are the secrets of busi- 
ness success.” Hon. Bruce Barton 


Of Batten, Barton, Durstine & Osborn; 
and Congressman-elect from New York. 


SECURING THE FUTURE 


It is the responsibility of business 
leaders to devise plans whereby the rank 
and file can secure from those in whom 
they have confidence, and who from 
knowledge and experience are qualified 
to talk, a clear and simple explanation of 
the problems of business as they relate 
to financing production and marketing— 
a clear and simple explanation of what 
this thing called the American incentive 
system is. 
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The extent to which this country will 
prosper and its industries can go for- 
ward, the extent to wuich investments 
can be made secure and profitable—and 
it makes no difference whether your 
money is in industrial securities or Gov- 
ernment bonds—will depend upon our ad- 
herence to fundamental principles. 

I am in favor of sound social legisla- 
tion. But we are drifting from the prin- 
ciple upon which our industrial and so- 
cial structure has been built. Legisla- 
tion enacted and proposed is placing more 
and more shackles upon business; it is 
hand-cuffing honest management in its 
efforts to increase employment, raise the 
standard of living still further, and cre- 
ate additional wealth out of which to 
pay the cost of government; it is depriv- 
ing individuals of the rewards that come 
from initiative and effort; it is undermin- 
ing the American incentive system. 


In order to protect your industrial se- 
curities, and your other securities too 
for that matter, it is necessary, it seems 
to me, to protect the system which made 
those securities possible in the first 


place, the only system that has ever 


demonstrated the capacity to bring 
about such a standard of living as we 
have in the United States. 
Charles R. Hook 
Pres., American Rolling Mill Co. 


FIELDS FOR LOAN BUSINESS 


“If the Government is to retire from 
banking operations, private lending must 
take hold. A more courageous lending 
policy is necessary on the part of the 
banks in the field of properly and reg- 
ularly amortized, longer-term loans. 

“The banker is closer to the business 
man than any other lending agency. 

“But there are fields not now occupied 
by local banks, that should be both safe 
and profitable.” 

1. Small loans—installment paper in 
proper ratio. 

2. Production credits may be recap- 
tured. 

3. Loans for capital purposes “have 
their proper place in a bank’s portfolio, 
the percentage of these varying with an 
intelligent analysis of the bank’s depos- 
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its, that is, the velocity of turnover, and 
the nature of deposits.” 


Ben Johnson 


Special Asst., Reconstruction Finance 


Corp. 


REVAMPING INVESTMENT 
ORGANIZATION 


Banks are still organized with an eye 
primarily to making local loans. Their 
boards of directors are for the most 
part the aggressive business men of their 
respective communities rather’ than 
trained judges of investments and their 
official staff is likewise of limited invest- 
ment experience. How is this crude or- 
ganization to be improved? Probably 
not by such simple devices as employ- 
ment of investment counsel or greater 
reliance upon metropolitan correspon- 
dents or better selection of bond houses. 
Two more practical devices must prob- 
ably be the revamping of boards of di- 
rectors, so as to include men familiar 
with the trustee type of investment, and 
the creation of county investment bur- 
eaus among our bankers’ associations. 


Frank P. Bennett, Jr. 
Editor, United States Investor 


A CODE OF BANK ETHICS 


Bankers should take the initiative in 
defining and interpreting those rules of 
conduct by which the profession is to be 
judged. A Code of Ethics should con- 
template the moral obligations of a bank 
rather than its legal right and obliga- 
tions. 

The code should cover self dealing and 
policy loans; discrimination both for and 
against directors and stockholders on ac- 
count of their interest in the bank; re- 
fraining from volunteering advice with 
respect to financial matters; comity with 
the legal profession, which suggests re- 
fraining from giving legal advice even 
when requested and furnishing the 
names of the best available attorneys 
from which a customer may make a 
choice; proper charges for services ren- 
dered, refraining from rendering grat- 
uitous service beyond that dictated by the 
general rules of courtesy, cooperation 
and the sound business judgment of the 
banking fraternity. 
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The “Statement of Principles of Trust 
Institutions”, adopted in 1933 by the 
American Bankers Association, is sound 
and should apply to all banks operating 
a trust department. In my opinion a 
code of banking ethics which conforms 
to the highest business standards, prop- 
erly enforced, will make unnecessary 
many penal statutes and will make bank- 
ing a profession rather than a business. 


During the crisis of 1933 many letters 
were received by the Comptroller’s of- 
fice calling attention to the failure of a 
national bank in a certain community, 
and the most vicious attacks were heaped 
upon the President of this bank. One 
day he came to Washington to see me. 
He was a man past 70, slight of stature, 
mild of speech; and in substance he said: 
‘Mr. Comptroller, my bank is closed. I 
live in a good community,—the people 
are honest and I want my bank reopened.’ 
He then placed upon my desk a brief- 
case and said: ‘In that bag is everything 
that I own, including my life insurance 
policy which I thought I might save for 
my wife. She is as old as I am, but I 
have her consent that you can take that 
too. You know, Mr. Comptroller, to leave 
a good name in my community where I 
have lived all my life is more important 
than money.’ One of the deputies was 
examining the report of his bank and 
the securities which he had, when the 
old gentleman slumped in his chair. He 
was taken to the hospital where he died 
that night. I would like to have gone 
to that community to tell the people the 
kind of a man who lived among them— 
the kind of a man they misrepresented. 


J. F. T. O’Connor 
Comptroller of the Currency 


EASY MONEY POLICY 


“The inflow of gold into this country 
from abroad created a condition under 
which the normal, flexible credit tools had 
lost their effectiveness. It is important’ 
to note that a situation has been re- 
stored where the normal technique of 
credit regulation once more applies. 

The increase in reserve requirements 
and the sterilization of gold had amen- 
ability to regulation as their objectives. 
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The open market purchases, the reduc- 
tion of discount rates, and the desteriliza- 
tion of a small portion of the gold had 
further ease as their objectives. Each 
of these measures has been effective in 
its own way in helping to achieve the 
combined objective.” 


M. S. Szymezak 
Member, Federal Reserve Board. 


DELIBERATE DEFICITS 


“We deliberately used an unbalanced 
Federal budget during the past four 
years to meet a great emergency. The 
emergency that we faced in 1933 no long- 
er exists. This Administration is going 
to do everything possible to promote a 
continuation of recovery and to balance 
the budget through cutting expenditures. 

“But I wish to emphasize that in no 
event will this Administration allow any 
one to starve, nor abandon its broad pur- 
pose to protect the weak, to give human 
security and to seek a wider distribution 
of our national income.” 


Henry Morgenthau, Jr. 
Secretary of the Treasury 


RESUMING LOCAL LEADERSHIP 

“First, you must yourselves learn the 
full story of your several communities as 
to their economic, social, and political 
background, present make-up, and im- 
mediate potential future, before you can 
seek to be of greater use to them. Sec- 
ond, you must know how you and your 
own banks are at present serving those 
communities in the light of their current 
needs and opportunities. Third, as you 
are the accepted economic exponents of 
your communities, you will have to be- 
come familiar not only with your com- 
munities’ assets and liabilities, and your 
banks’ successes and deficiencies in ser- 
vices, but you will have to become co- 
ordinators of the economic and social 
forces in your communities. 


Thomas C. Boushall 
Pres., Morris Plan Bank of Virginia 


Robert Wardrop, chairman of the board 
of the First National Bank of Pittsburgh, 
died at his home on September 28. With 
the exception of a fourteen year period Mr. 
Wardrop was continually engaged in bank- 


ing. 





Intergovernmental Tax Exemptions 
Equalizing the Tax Burden 


ROSWELL MAGILL 
Under Secretary of the Treasury 


INCE Congress has not since 1909 

taken advantage of the Court’s sanc- 
tion of a corporation excise tax measured 
by income, including tax-exempt income, 
the present situation is this. The inter- 
est on state and municipal bonds is fully 
exempt from Federal income taxation, 
either to corporations or to individuals. 
But a profit on their sale is subject to 
tax, and such bonds are included in the 
gross estate for the Federal estate tax. 
In the case of an origin»! purchaser, the 
entire discount at which the obligation 
was issued is exempt from Federal in- 
come taxation; and a later holder may be 
entitled to a pro rata exemption on ac- 
count of discount. There has been a 
good deal of litigation and administra- 
tive difficulty as to the precise types of 
obligations which fall within the exemp- 
tion, such as condemnation awards, cer- 
tificates of ownership in tax-exempt se- 
curities held by a trustee, and obliga- 
tions, like paving warrants and park 
fund certificates, chargeable against the 
benefitted owners and not against the 
municipality. In general, however, the 
scope of the exemption as it stands is 
reasonably well defined. 


On account of Supreme Court decis- 
ions, the states have been prevented 
from applying general property taxes to 
Federal bonds, and general income taxes 
to the income therefrom. The states 
have, however, been somewhat more as- 
tute than has the Federal Government, 
in taking advantage of the doctrinal dis- 
tinction between a direct tax on a tax- 
exempt subject, and a tax on a proper 
subject, measured by tax-exempt income. 
Individuals are still free from State in- 


From address before the Thirtieth Annual Con- 
ference on Taxation in Baltimore, held under the 
auspices of the National Tax Association, October 
28, 1937. 


come taxes on Federal bond interest. 
Moreover, in order to protect the market 
for its own bonds, the Treasury has ex- 
empted about six-tenths of them from 
the Federal normal tax, and four-tenths 
are free from any taxation, state or Fed- 
eral. 


Prospective Yield 


As of July 1, 1937, the net outstanding 
debt of the United States was $35 bil- 
lions upon which the annual interest 
charge is $915 millions. The net out- 
standing issues of states and local sub- 
divisions was nearly $17 billions on June 
30, 1936, and the annual interest charge 
is estimated at $718 millions. Since 
many of these bonds are held by exempt 
corporations, such as educational and 
charitable institutions, and by taxpayers 
not subject to income tax; and since a 
large part of the interest on the Federal 
bonds is now subject to surtaxes though 
not normal taxes, the additional taxes 
which would be due if the tax exemption 
on these outstanding bonds could be 
presently destroyed are not as great as 
has been sometimes supposed. 

The best information which we have 
available leads us to estimate that if the 
Federal Government were authorized to 
collect Federal income taxes upon the in- 
terest on State and local bonds now out- 
standing, the additional revenue at cur- 
rent levels of income and under the pro- 
visions of the present revenue law would 
be approximately $70 millions annually. 

The existence of this large mass of 
exempt property and income, however, 
presents a fiscal problem of greater sig- 
nificance than these figures indicate. 
Progressive surtaxes cannot be made to 
operate effectively so long as govern- 
ments themselves provide this easy mode 
of escape from them. The exemption is 
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rightly regarded by the bulk of taxpay- 
ers as undesirable and unsound. Final- 
ly, since Federal and state bonds alike 
are and must be sold to many persons to 
whom the tax-exemption feature is not 
important, the interest rate is not re- 
duced by an amount precisely equivalent 
to the worth of the tax-exemption privi- 
lege. The elimination of the tax exemp- 
tion from some Federal and State bonds, 
but not from others, would no doubt 
necessitate a somewhat higher interest 
rate on future taxable issues. If all gov- 
ernmental issues were uniformly taxable 
like other bonds, the Federal and state 
governments might expect ultimately to 
gain more in taxes than they would lose 
in increased interest. 


Necessity of Amendment 


The newspapers recently quoted Presi- 
dent Nicholas Murray Butler of Columbia 
University as saying that for the Con- 
gress to propose an amendment to au- 
thorize the taxation of the interest on 
state and municipal bonds, and of state 
and local officials’ salaries, would make 
this country the laughing-stock of the 
world, since the Sixteenth Amendment 
clearly contains the authority already. 
Nevertheless, the Treasury in recent 
years has advocated the constitutional 
amendment rather than the statutory 
method of change, primarily to remove 
any doubt of the validity of the proposed 
tax, when imposed, with the possible un- 
settlement of the bond market while the 
test cases were proceeding through the 
courts. 


As to individuals, the Congress might 
adopt the general idea sanctioned by the 
Court in a different connection in Maz- 
well v. Bugbee:' take all tax-exempt in- 
come into account in determining the 
rates to be applied to the individual’s 
taxable income. Or to put it another 
way, instead of treating an individual’s 
taxable income as subject to the lowest 
rates in the surtax scale, and thus his 
tax-exempt income in effect as excluded 
from taxation at the next higher rates, 
reverse the process. Place his tax-ex- 


1. (1919) 250 U. S. 525. 
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empt income at the bottom of the surtax 
scale, and super-impose his taxable in- 
come thereon. The tax-exempt income 
would not be taxed; and the taxable in- 
come would be subjected to the higher 
rates applicable in the light of the tax- 
payer’s entire income status. This pro- 
posal was advanced by the Secretary of 
the Treasury Carter Glass in his annual 
report in 1919. 


The validity of the proposed provision 
is not assured, in the light of prior de- 
cisions of the Court;? but since it is in- 
herently fair, and eliminates glaring in- 
equalities in our present system, the pro- 
posal certainly merits the most careful 
consideration. 


2. See particularly Nat’] Life Ins. Co. U. S. 


(1928) 277 U. S. 508. 


Herman Lind, trust officer of the Ameri- 
can Bank & Trust Co., New Orleans, La., 
died suddenly at the age of 37. 





Excerpts From Selected Articles 


Effect of Revocation of Probate De- 
crees on Title to Realty Acquired 
by Bona Fide Purchase From Heir 
or Devisee 


VICTOR P. KAYSER. Michigan Law Review, 
November 1937. 


HIS study will be confined to cases 

involving domestic realty. It will, 
furthermore, be assumed that the probate 
of a will, until successfully attacked in 
an appropriate proceeding instituted for 
that purpose, is as conclusive with respect 
to the title to realty as it is in the case of 
personalty. Further, all questions relating 
to purchase pending a normal appeal are ex- 
cluded, so that no doctrine of lis pendens 
will be involved except as may appear in 
the discussion of other proceedings. 

It would be well to notice the variety of 
statutes offering protection to the purchaser. 
In the absence of express statute there is 
no time limit for the probate of a will, 
since the normal statute of limitations is 
held to be inapplicable.1 In six states, 
statutes set absolute time limits, ranging 
from three to twenty years, for the pro- 
bate of a will.2 And in sixteen, the probate 
of a will is of no effect against bona fide 
purchasers from heirs, and occasionally 
devisees, unless filed for probate within a 
period ranging from the final decree of 
distribution to six years. An exception is 
frequently made in the case of infant de- 
visees. The statutes setting a limited pe- 
riod after probate for the contest of a will 
have been construed to constitute statutes 
of limitation on probate. These cases hold 


1. 57 L. R. A. 253 at 254 (1903) (cases collected). 

2. Alabama, Connecticut, Maine, North Dakota, 
Ohio and Texas. 

8. California, Colorado, Florida, Indiana, Kansas, 
Massachusetts, Montana, New York, North Car- 
olina, North Dakota, Ohio, Pennsylvania, South 
Carolina, South Dakota, Virginia, and West Vir- 
ginia. 

. Watson v. Turner, 89 Ala. 220 (1889); Bartlett 
v. Manor, 146 Ind. 621, 45 N. E. (1896); Sebik’s 
Estate, 300 Pa. 45, 150 A. 101 (1930); Davis v. 
Seavey, 95 Wash. 57, 163 P. 35 (1917). Contra: 
Campbell v. Logan, 2 Bradf. (N. Y. Surr.) 90 


that the probate of a second inconsistent 
will involves a “contest” of the first and 
must be filed for probate within the contest 
period. Contest statutes have been enacted 
in at least thirty states. 


Two Principles 


In the absence of estoppel or laches on the 
part of the heir or devisee claiming under 
proceedings instituted subsequent to the 
purchase, the purchaser cannot expect to 
be protected unless he acquired the realty 
following a proceeding subjecting the estate 
of his grantor’s decedent to administration. 
But the bona fide purchaser who acquires 
the property in reliance on a decree of the 
court which expressly or impliedly adjud- 
icates the fact of heirship, intestacy or 
testacy will be protected from the effect of 
a subsequent contest of heirship, will pro- 
bate or will contest. 

The first group of cases illustrating these 
points involves a purchase from the heir 
of a supposed intestate followed by the pro- 
bate of a will. The reported cases have 
divided fairly evenly on the question of 
protecting the purchaser’s title.6 In none 
of the cases refusing protection is there 
any evidence that the estate of the decedent 
had gone through administration. 

Prior administration is given significance 
because of the adjudication of intestacy 
upon which the purchaser is assumed to 
have relied. 


1852) ; Estate of Moore, 180 Cal. 570, 182 P. 285 
(1919) [now enacted into statute, Probate Code 
(1931), § 385]. 

- Alabama, Arizona, California, Colorado, Delaware, 
Georgia, Idaho, Illinois, Indiana, Kentucky, Mary- 
land, Mississippi, Missouri, New Jersey, New 
Mexico, North Carolina, North Dakota, Nebraska, 
Ohio, Oklahoma, Oregon, Pennsylvania, South 
Dakota, Tennessee, Texas, Utah, Virginia, Wash- 
ington, West Virginia, and Wyoming. 

. Pro devisee: Cooley v. Lee, 170 N. C. 18, 86 S. E. 
720 (1915); Reid’s Admr. v. Benge, 112 Ky. 810, 
86 S. W. 997 (1902); Cole v. Shelton, 169 Ark. 
695, 276 S. W. 993 (1925)- and see Bowen v. Al- 
len, 113 Ill. 53 (1885). Pro purchaser: Simpson 
v. Cornish, 196 Wis. 125, 218 N. W. 193 (1928); 
Wright v. Eakin, 151 Tenn. 681, 270 S. E. 992 
(1924). 
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The vendee’s title, acquired following an 
adjudication of heirship, will not be affect- 
ed by an attack upon his grantor’s heir- 
ship in the form of a motion to vacate,’ 
nor can it be questioned in an ejectment 
action brought by the true heir.8 It should 
be noticed, however, that in a number of 
jurisdictions, not only is there no statutory 
provision for the determination of heirship® 
but the final decree makes no distribution 
or allocation of realty. In that case, if the 
attack on the purchaser’s title involves his 
vendor’s heirship and not the question of 
intestacy, the fact of an administration can 
hardly benefit him. 

The purchaser from a devisee under a will 
admitted to probate is protected from the 
effect of a subsequent revocation of probate 
resulting from a motion’ to vacate.1° 


Contests 


The final situation to be considered in- 
volves the setting aside of the probate of 
the will under a statutory right of contest. 
These statutes establish a contest period, 
ranging from six months to several years, 
during thich the probate of a will may be 
questioned. Infants and persons of un- 
sound mind usually are given like periods 
after removal of their disability. The ma- 
jority of jurisdictions having reported cases 
protect the vendee who purchased within 
the contest period, because of his reliance 
on the probate proceedings;11 but at least 
one jurisdiction refuses to protect the pur- 
chaser, holding that contest is in the nature 
of an appeal, and applying the doctrine of 
lis pendens.12 

As stated in the cases, the purchaser is 
protected because of his reliance on the 
decrees of the court. But this can hardly 
mean that he is free from all nature of 
attacks on his title, nor that the rule will 


. St. Paul Gaslight Co. v. Kenny, 97 Minn. 150, 106 
N. W. 344 (1906). 

. Succession of Derigny, 156 La. 142, 100 So. 251 
(1924). 

. While the finding of heirship is normally as con- 
clusive as any other judicial determination, some 
of the statutes declare the findings to be only 


prima facie correct... 3 Mich. Comp. Laws (1929), 

; Ill. Rev. Stat. (1935), ec. 3, J 148. In 
such case the purchaser could hardly plead re- 
liance. 

. See Reeves v. Hager, 101 Tenn. 712, 50 S. W. 760 
(1898). Also Foulke v. Zimmerman, 81 U. S. 113 
(1871). 

. Thompson v. Sampson, 64 Cal. 330 (1883); New- 
bern v. Leigh, 184 N. C. 166, 113 S. E. 674 (1922); 
Arterburn’s Exrs. v. Young, 77 Ky. 509 (1879); 
Jopling v. Caldwell-Degenhardt, (Tex. Civ. App. 
1927) 292 S. W. 958. 

. Hines v. Hines, 248 Mo. 480, 147 S. W. 774 (1912). 
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prevent attack on the basis of issues not 
adjudicated in probate. If the facts upon 
which the later claimant depends have not 
been adjudicated and do not dispute the 
fact findings of the probate court, it cannot 
be said that there has been any denial of the 
purchaser’s right to rely on the judgment 
of the court. 


Conclusiveness 


A number of the cases have thrown some 
additional light on the legal theory pursued, 
asserting that the orders and decrees were 
at least voidable until reversed or set 
aside.13 The argument of conclusiveness 
is inadequate, and leaves much to be im- 
plied. The question to be answered is this: 
What is the nature of the subsquent attack 
on the probate decree? 


It is clear that the statutory action to 
contest a will after probate is not a col- 
lateral attack but is a form of direct pro- 
ceedings. There is, however, a decided dif- 
ference of opinion as to whether or not it 
is a form of appeal.1¢ A considerable line 
of Missouri cases hold that it is, and refuse 
to protect the prior purchaser on the ground 
that he takes pendente lite.15 


This comment suggests that contest is in 
the nature of a statutory action to vacate 
judgment on the basis of newly discovered 
evidence. 


Analogies 


If a judgment is merely voidable and not 
void, the vacation of the judgment will not 
affect the title of innocent purchasers who 
bought in reliance thereon.1® In the normal 
will contest, the attack is upon the fact 
findings of the probate court, and not upon 
its jurisdiction. In such case its decrees 
should be considered merely erroneous and 
not void.17 Thus it would appear that to 
hold contest to be in the nature of a motion 
to vacate offers a technically satisfactory 
explanation for the protection given the 
purchaser. 


13. Thompson v. Sampson, 64 Cal. 330 (1883); Glover 
v. Coit, 36 Tex. Civ. App. 104, 81 S. W. 136 
(1904) ; Reeves v. Hager, 101 Tenn. 712, 50 S..W. 
760 (1898). 

. The following cases hold that contest is not an 
appeal. Chilcote v. Hoffman, 97 Ohio St. 98, 119 
N. E. 364 (1918); Bradford v. Andrews, 20 Ohio 
St. 208 (1870). And see Glos v. Glos, 341 Ill. 447, 
173 N. E. 604 (1930). 

. See note 12, supra. 

. I Freeman, Judgments, § 303 (1925). And see 
Howard v. Entreken, 24 Kan. 428 (1880); Van 
Noy v. Jackson, 68 Okla. 44, 171 P. 462 (1918). 

. See I Freeman, Judgments, § 321 et seq. (1925). 
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The similarity to the action to vacate 
also appears in the case of the probate of 
a later will. This resemblance is strikingly 
emphasized by the fact that in some juris- 
dictions the probate of a second will is not 
allowed until the first probate has been re- 
voked in a separate action.1§ In those juris- 
dictions not requiring a prior revocation of 
the first probate, the second impliedly oper- 
ates as a vacation of the first. The anal- 
ogy is also applicable in the case of the 
probate of a will following intestate ad- 
ministration.19 


Policy Considerations 


The conclusions previously reached can 
be sustained more readily if based on sound 
considerations of policy. The vendee who, 
in the absence of administration proceed- 
ings, purchased from the person allegedly 
entitled as heir, relied solely on the repre- 
sentations of the individual to the effect 
that he was heir and that his decedent died 
intestate. If his reliance was misplaced, 
there is no apparent reason why such mis- 
taken reliance should operate to prejudice 
the rights of innocent third parties. 


Protection is given to the title of the 
vendee acquiring subsequent to probate pro- 
ceedings -because of the fear that the op- 
posite conclusion would result in clouds on 
the title derived from heir or devisee, im- 
pairment of marketability and sale value, 
and, in effect, would create restraints on 
alienation.*° The free transfer of inherited 
or devised realty might well be impeded if 
a possible revocation of probate were to 
hang, like the sword of Damocles, over the 
purchaser’s title. 


It cannot be denied that the result reach- 
ed may work hardship on the heir or de- 
visee normally entitled, but this is lessened 
by the fact that he may pursue the purchase 
price into the vendor’s hands.2!_ Also, the 
normal administration proceedings take 
long enough to give him a fair opportunity 
to make a search into the fact situation 
before the administration of the estate is 
closed. 


Even though we decide that contest is not 
an’ appeal, the question remains whether 
or not to apply a doctrine of notice. That 


18. Atkinson, Wills 447 (1937). 

19. See Zechman’s Estate, 26 Pa. Dist. 693 (1916). 

20. Newbern v. Leigh, 184 N. C. 166, 118 S. E. 674 
(1922); Simpson v. Cornish, 196 Wis. 125, 218 
N. W. 193 (1928); Reeves v. Hager, 101 Tenn. 
712, 50 S. W. 760 (1898); Steele v. Renn, 50 Tex. 
467 (1878). 

- Thompson v. Sampson, 64 Cal. 330 (1883). 


TRUST COMPANIES 


is, whether to imply a legislative intent to 
create a period during which there can be 
no good faith purchase. Studying the 
usual22 contest statute, we find that six 
months or a year after the probate of the 
will is designated for contest, minors and 
persons of unsound mind being given a like 
period after removal of disability. To hold 
that titles derived from the devisees are 
taken subject to the right of infants and 
mental incompetents to contest upon re- 
moval of disability would have the effect of 
impairing alienability and beclouding titles 
for an indefinite period, possibly lasting a 
number of decades. 


Such a rule should not be followed since 
it would impair profitable alienability for 
an unduly extended period. The possible 
benefit to minors and others legally incom- 
petent to contest is not commensurate to 
the burdens which such an absolute right 
would impose. 


Mitigating Restraint 


But in the case of the definite, compara- 
tively short contest period provided for 
normal adult heirs, the restraint would not 
be so burdensome on the devisees, since in 
the usual case the period probably expires 
before final distribution. Unless the power 
of good faith purchase is suspended during 
this period, the benefit of the contest statute 
might conceivably be nullified entirely. It 
should be noticed that there is no apparent 
reason why those under a disability should 
not be allowed the right to contest, through 
a guardian or next friend, during this pe- 
riod, and thus mitigate the possible harsh- 
ness of the suggested interpretation of con- 
test after removal of disability. 


Admitting that the suggested interpre- 
tation looks suspiciously like judicial legis- 
lation, the fact remains that either of the 
other possible interpretations may work un- 
due hardship, on the devisee and purchaser, 
or on the heir. And since the legislatures 
probably drafted these statutes without 
considering their operation in this situation, 
there is no apparent reason why the courts 
should not work out a sensible interpreta- 
tion. 


22. In Kansas, Massachusetts and Ohio, the pur- 
chaser is protected from contests not begun with- 
in the normal period, by specific statutory enact- 
ment. The Utah statute apparently protects the 
purchaser from all contests. 





Trend of Real Estate Values 


Facts, Observations and Ideas 


WENDELL P. BARKER 
Former Chairman of Mortgage Commission of the State of New York 


ANY mortgagees took over default- 

ed properties with the hope of 
squeezing out what they could get on a 
falling market. They cut rents, gave 
concessions, operated with inadequate 
building personnel, and in general con- 
tinued further to depress the market. 
Others, wiser perhaps, saw the folly of 
this course and gave to the owner more 
generous terms by cutting his interest 
rate and granting extensions of the terms 
of the mortgages. Then too, in many 
states the Legislatures granted the own- 
ers relief in the form of mortgage mora- 
toria. 

There is no doubt in my mind that 
mortgage moratoria laws were absolute- 
ly necessary to prevent complete chaos in 
the real estate business. But, there comes 
a time when these measures of expediency 
must come to an end because in my judg- 
ment there will never be normalcy, sta- 
bility and prosperity in the real estate 
business until these artificial and emer- 
gency measures are brought toanend. I 
am not advocating that at the moment, 
but I do say that the moratorium laws 
have been abused and taken advantage 
of by many owners and as a result of 
these laws there has been absolutely no 
incentive or stimulation towards refund- 
ing and refinancing. 


A Favorable Outlook 


We can get some idea of the favorable 
trend in real estate values by citing some 
figures of the New York Real Estate 
Board dealing with foreclosures in Man- 
hattan. 

In 1935 various lending institutions 
commenced 1,554 foreclosures affecting 


From address before American Institute of Real 
Estate Appraisers, Division of National Associa- 
tion of Real Estate Boards, at Pittsburgh, Pa., 
October 20, 1937. 


realty assessed at 200 million dollars; in 
1936, 1,268 foreclosures affecting 159 
million in assessments, and in 1937 the 
first seven months’ experience indicates, 
on an annual basis, 972 foreclosures af- 
fecting 123 million dollars in assess- 
ments. Put in another way foreclosure 
volume has dropped from a monthly aver- 
age of about 17 millions in 1935 to 10 
millions in 1937. These foreclosures are 
about 75% of all the foreclosures during 
those periods. The resales by these in- 
stitutions, about 40% of all bona fide 
sales, have increased from a monthly 
average of about three million dollars in 
1935 to about 5% millions monthly in the 
first seven months of 1937. 

One of the surest ways to stabilize the 
value of real estate and to encourage an 
upward trend in such values is to remove 
the clouds which have been overhanging 
the real estate horizon in the shape of 
frozen real estate in the portfolios of 
banks and insurance companies either in 
rehabilitation or liquidation. 

In that connection the Mortgage Com- 
mission of the State of New York took 
over the administration of guaranteed 
certificated mortgages totalling approxi- 
mately $690,000,000. By August, 1937, 
approximately $346,000,000 of these 
mortgages had gone through court reor- 
ganization proceedings and the jurisdic- 
tion of the Commission had been termin- 
ated by the appointment of trustees. In 
total $468,000,000 had been reorganized 
or disposed of in various ways. 

A great bulk of the $468,000,000 which 
have passed through the “hopper” of the 
Mortgage Commission represented mort- 
gages in a distressed state, and most of 
which are now, through the activities of 
the Mortgage Commission and the subse- 
quent activities of the trustees, in a sub- 
stantially improved condition. 
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A Threefold Purpose 


The reorganizations thus accomplished 
by the Mortgage Commission have been 
in the main of three types, namely: 

First. The simple modification and 
extension plans whereby with the con- 
sent of the certificate holders the interest 
payable by the mortgagor has been re- 
duced to bring it into harmony with the 
net yield or throw-off of the property and 
the term of the mortgage has been ex- 
tended. 

Second. Trustee reorganizations, 
where the mortgage is placed in the 
hands of a trustee appointed by the Court 
under a broad and flexible trust inden- 
ture giving to the trustee power and 
authority, with the Court’s approval to 
modify interest, extend the mortgage, or 
do any other thing which the circum- 
stances of the case may require, and 

Third. Corporate ' reorganizations 
where the guaranteed certificated mort- 
gage has been taken over by a corpora- 
tion, owned, controlled and managed by 
the certificate holders themselves. 

This decentralization has had the ef- 


fect of putting many people to work on 
special or concentrated tasks having to 


do with special mortgages. The result 
is that arrears in taxes have either been 
paid or are being paid, rehabilitation and 
repairs are being taken care of, and grad- 
ually the mortgages are being brought 
into harmony with present day values. 

This recovery in the condition of the 
underlying security justifies a marked in- 
crease in mortgage lending on Manhat- 
tan real estate. The first eight months 
of 1937 show a 96% increase over the 
same period last year, according to the 
Real Estate Board’s figures. Most of 
these mortgages were made by private in- 
vestors, but lending institutions advanced 
80% of the amounts loaned. 


An Increasing Burden 


A serious retarding factor on real es- 
tate recovery is the property tax. A re- 
cent article in the New York Herald- 
Tribune shows that 1/12 of the total na- 
tional income goes for real estate taxes. 


This article states that in 1930 all real 
property in the country was worth 174 


billions of dollars. Real estate took a 
terrific drop in the depression years. 
Taxes remained virtually constant, and 
today they equal about five billion dol- 
lars for the nation. The national income 
for 1936 was 64 billions and it may be 
less this year. So we may say with some 
assurance that more than 8c out of every 
dollar of national income goes for real 
estate taxes. Indeed the suggestion has 
been made that the phrase most aptly 
descriptive of the real estate owner is 
that of tax collector. , 

But after all the pragmatic test in dis- 
cussing realty trends is the market it- 
self. Are sales increasing—is a profit 
being made on operation? The first 
question can be answered in this way. In 
the first 8 months of 1934, 629 sales were 
made for 62 million dollars in Manhat- 
tan; in the first 8 months of 1937 there 
were 1,478 sales for 104 million dollars. 
There is turnover, there is a more ac- 
tive market, and there is more money be- 
ing invested in real estate. 


A Healthy Shock 


In recent weeks Bank Receivers upon 
orders from the Comptroller of the Cur- 
rency have been conducting a series of 
auction sales throughout the metropolitan 
area of New York designed to liquidate 
even at sacrifice prices the great number 
of real estate parcels held by these Na- 
tional bank receivers. The State Bank- 
ing Department has been following a 
similar course of action. 


The thought of these sales and the 
sacrificial prices at which properties were 
sold furnished a distinct.shock to all 
those engaged in the real estate business 
in the communities in which the sales 
were held. 

Strange as it may seem, however, the 
shock was severe but the reaction has 
proved to be wholesome, in that dead real 
estate in practically every community has 
been removed from the market. 

Moreover these sales have had a 
strong tendency to make people become 
real estate minded again and in several 
communities there has been during the 
last month or two a very sharp improve- 
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ment, not only in inquiries but also in 
actual sales and leasing. Every time a 
house is sold, even at a sacrificial price, 
it results in work and labor for material- 
men and others affected by any rehabili- 
tation plan. 


We cannot have any sustained im- 
provement in real estate values until the 
water or excess amounts have been 
squeezed out of the top-heavy, excessive 
mortgages. This in turn has necessi- 
tated a campaign of education to bring 
mortgagees, whether owners of whole 
mortgages or certificate holders, to the 
realization that they are just fooling 
themselves when they refuse to recognize 
that a mortgage is totally out of line 
with present day depreciated values. 


Modernization A Necessity 


With the growth and development of 
modern housing construction, with ele- 
vators, refrigeration, air conditioning, 
insulation and modern sanitary ap- 
pliances, hundreds of thousands of prop- 
erties have become completely outmoded 
with demolition as their only future. In 
other words, America and particularly 
the urban centers of America, need re- 
building. Modern business demands 
modern habitations and facilities. 


I believe that laws should be passed 
particularly in the City of New York 
and other large cities, whereby a build- 
ing for purposes of the statute in ques- 
tion, shall or may be deemed by the own- 
er to be obsolete when it is more than 
forty years old. I would carefully define 
the word “obsolete” so as to confine it 
solely to the age of the building and ex- 
clude obsolescence as a result of special 
construction, special use or _ similar 
causes. 


Whenever a building is thus found to 
be more than forty years old, then, if 
the owner elects to demolish the building 
and replace it with a modern structure, 
the tax assessment for the next five years 
(or other period specified by statute but 
not less than five years) shall not exceed 
the tax assessment for the last year of 
the existence of the old building or the 
value of the newly improved property, 
whichever is the lesser. 
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An Appreciable Saving 


The City loses nothing in the trans- 


action. It furnishes a _ distinct in- 
centive to the owner to modernize his 
property and with the money saved from 
taxes, he can go a long way towards meet- 
ing his financial obligations by way of 
mortgage interest and so forth. 


Suppose we have a 3% tax rate. By re- 
placing an old $50,000 building with a 
$250,000 building, the owner is really 
saving 3% on $200,000 or $6,000 per year 
for five years or a total of $30,000, which 
will go a long way towards getting him 
over the construction and initial renting 
period, and perhaps, assist him towards 
his amortization payments or reserves. In 
other words, he knows his taxes are sta- 
bilized and fixed for a period of five 
years, and building construction and all 
of the industries dependent thereon are 
accelerated and stimulated, and without 
any real sacrifice on the part of the com- 
munity. 
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I believe that such legislation can be 
drafted within constitutional limits. 


Title Records and Foreclosure 


We will have no permanent prosperity 
in the real estate business until we get 
away from short term mortgage financ- 
ing and indulge in long term financing 
with proper amortization. Witness, 
however, the agitation for a National 
mortgage bank, and the very strong 
movement now in New York for the es- 
tablishment of mortgage banks in New 
York State which will pursue the theory 
of long term mortgage financing with 
debentures issued to the public so as to 
permit and encourage investment by the 
public in real estate free from the curses, 
evils and abuses which attended the 
mortgage guarantee and guaranteed 
mortgage certificate business. 


We must come to a simplification of 
the whole system of land title registra- 
tion. I refer particularly to the so- 
called Torrens system where the regis- 
tration of land title becomes easy, swift, 
certain and economical. I have yet to 
find any solid argument in favor of the 
recording system with its title policies 
and expenses as compared with the reg- 
istration system. Fundamentally all land 
belongs to the State and it is the proper 
function of the State to certify land 
titles. 


We must also come to a simplification 
of foreclosure procedure. There are 
many different systems of procedure in 
vogue throughout the United States, such 
as foreclosure by action and sales. This 
foreclosure procedure is cumbersome, ex- 
pensive and time consuming, and more- 
over, loaded with judicial patronage in 
the shape of receivers, referees and the 
like. 


Every time reform towards simplifica- 
tion and economy is proposed, it strikes 
the snag of judicial and political patron- 
age, particularly since many of the leg- 
islators enjoy the fruits of the system. 

The time is not far distant in my 
judgment when the real estate fraternity 
will make its views known and felt in 
support of this reform. 
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An Untried Possibility 


There lie ahead of us great possibili- 
ties along the lines of property life in- 
surance, or as called by some, property 
depreciation insurance. 

I believe in the theory of this insur- 
ance, although I cannot claim to have 
had any practical experience in its ap- 
plication. I know that it has been suc- 
cessful abroad. The State of New York 
is leading the way by its adoption at the 
last session of the Legislature of a new 
article in the Insurance Law authorizing 
the formation of property depreciation 
insurance companies. Apparently this 
plan has been worked out along actuarial 
lines pretty much the same as are ap- 
plicable to life insurance. The policies 
are for long terms and cover buildings 
or other structures affixed to the realty 
and on apparatus or appurtenances con- 
nected therewith, against total or par- 
tial depreciation, including loss of or 
use, existing at the expiration of the in- 
surance term and also cover against loss- 
es occurring prior to the expiration of 
the term of insurance resulting from 
such hazards as sinking of parts of the 
building, sub-soil water, dry dock fungus, 
dampness, cracks in ceilings, walls or 
pillars, leakage or bursting water, etc., 
and also cover any depreciation of ma- 
chinery and mechanical equipment. 

A proper system of reserves seems to 
have been worked out and I believe that 
every reasonable safeguard has been 
thrown around these proposed companies. 
So far as I know, no property deprecia- 
tion insurance company has yet begun 
to function in the State of New York or 
elsewhere in this country, but I am in- 
formed that one or more companies are 
in process of organization. 


Public Obligations in Portfolios 


Warning that the proportion of public 
obligations in banks’ portfolios will increase 
apace, A. A. Berle, Chamberlain of the City 
of New York, told the National Association 
of Supervisors of State Banks, in conven- 
tion, that the greater public demand for 
services by government would be mirrored 
in bond obligations finding their way into 
bank investments. 





Current Problems of Tax Administration 


Uniformity in Interpretation and Codification of Internal Revenue Laws 


ARTHUR H. KENT 
Assistant General Counsel of the Treasury Department 


fw variety and complexity of the 
taxes imposed, the far-flung organi- 
zation that geography and population 
compel and the necessity of expedition 
and certainty in the determination of tax 
liabilities create difficulties of adminis- 
tration without end. The most numer- 
ous and important problems arise from 
the income tax. 

A better understanding by the tax- 
payer as to what information is required 
of him, clearer instructions from the 
Bureau, more accurate deficiency letters, 
and a prompt and frank disclosure of the 
facts by the taxpayer should reduce con- 
siderably misunderstandings and _ the 
multiplication of investigations, confer- 
ences, and protracted litigation, with 
great saving to both the taxpayer and 
the Government. Controversies of fact 
might be best settled at a point as near 
as possible to the time and place where 
the facts in question occurred. 


There is great danger, as tax adminis- 
tration becomes increasingly specialized, 
that the ordinary citizen will regard him- 
self as engaged in an uneven battle with 
a powerful bureaucracy. Such a situa- 
tion breeds tax avoidance. The dangers 
of bureaucratic routine in England are 
largely prevented by lay participation in 
the review of tax determinations. 


Decentralization Efforts 


The accomplishment of a more expedi- 
tious determination of tax liabilities may 
require a more decentralized administra- 
tion, the assumption of more responsibil- 
ity by the field force, and an incentive 
to taxpayers to settle their cases in the 
field. Centralization can best insure uni- 
formity in the application of the law 


From address delivered at the Federal Tax Clinic 
of the American Bar Association, September, 1937. 
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to all taxpayers affected by the same 
principles of law and the same set of 
facts. The Washington office can draw 
from the entire service the men who have 
shown the keenest insight, the broadest 
view, and the best balanced judgment. 
It can train specialists on_ particular 
problems to a much greater extent than 
is possible in the field. Whatever may 
be done in the way of decentralization, 
the largest and most difficult cases will 
probably continue to gravitate to head- 
quarters for settlement. 

Finally, the settlement staff, . being 
larger than the field staffs, can afford its 
members greater opportunity for consul- 
tation with other men of ability and ex- 
perience. Some way must be found to 
retain these advantages, to overcome the 
delays, expense, repeated reviews, and 
red tape which centralization entails, and 
at the same time to avoid the dangers in 
decentralization of local political influ- 
ence and slavish devotion to routine. 

The problem is largely one of finding 
and retaining the personnel equal to such 
responsibilities. 


Declaratory Rulings 


The Treasury is giving careful con- 
sideration to the possibility of issuing 
declaratory rulings on prospective trans- 
actions. 

Refusal under existing laws to give 
this advice is not due to an unawareness 
of the need for such guidance but, among 
other things, to lack of authority to make 
rulings that are administratively bind- 
ing. So long as the Commissioner is re- 
quired to change rulings which he comes 
to believe or which the courts declare are 
erroneous, he will not risk the possibili- 
ties of error entailed by the unknown 
quantities of a future transaction or the 
injustice to taxpayers who change their 
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position in reliance upon declaratory rul- 
ings. 

The principal impediment to the grant- 
ing of statutory authority is the risk of 
judicial disagreement and the discrim- 
ination involved if not applied uniform- 
ly. 

Confusion as to Taxable Party or Year 


Much deliberation has been given to 
proposals to prevent the inequitable re- 
sults following a change of front by 
either the Government or the taxpayer 
after expiration of the statutory limita- 
tion. The general purpose of these pro- 
posals is to enable the Commissioner to 
make proper adjustment of tax liabili- 
ties in the numerous cases which for 
technical reasons are not subject to the 
rules of estoppel or recoupment. The 
first and most difficult problem includes 
the cases in which taxpayers intention- 
ally or unintentionally report items of in- 
come or reductions belonging in the re- 
turns of other related or associated tax- 
payers as in the case of (1) husband and 


DEPOSIT 


INSURANCE CORPORATION 


wife, (2) fiduciaries and beneficiaries, 
(3) trusts (later held taxable as corpo- 
rations) and beneficiaries or ‘“stock- 
holders”, (4) changes in distributive 
shares of members of partnerships, and 
(5) purported gifts of property deter- 
mined to be assignments of future in- 
come. 
The second class includes income or 
deductions either designedly or mistak- 
enly included in a taxpayer’s return for 
one taxable year and later held includ- 
ible in the return for another year. Too 
many controversies arise in both classes 
in which income escapes altogether or 1s 
taxed twice, or where deductions are 
taken twice or not at all. There is gen- 
eral agreement as to the ill effects of the 
present system and the necessity of 
amending the statute of limitations. 
Consideration might well be given to 
the possibility of including, in addition 
to authority to make proper adjustment 
of liabilities after expiration of the pe- 
riod of limitations in the classes out- 
lined, authority to the Commissioner to 
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allow a deduction in a year in which 
taken or to deny a refund even though 
the facts ascertained later might indi- 
cate that the deduction should have been 
taken in some other year. 


Rules and Procedure 


On July 11, 1937, there were pending 
before the Board 8,107 cases representing 
asserted gross deficiencies of $590,690,- 
334. In 1937 there were only 939 de- 
cided cases as compared with 3,562 cases 
settled. It is readily apparent that the 
Board is dependent entirely on the set- 
tlement processes. 

Many of the defects in the administra- 
tion of the Internal Revenue laws are at- 
tributable to the existing structure of 
judicial review of administrative deter- 
minations. Effective tax administration 
must wait upon a process of judicial re- 
view which will avoid frequent judicial 
disagreement and afford a speedy final 
answer to controversial issues. 


Value of an Administrative Code 


Meantime much can be done to expe- 
dite the accomplishment of this objective 


if improvements upon which there is gen- 
eral agreement can be adopted without 
delay. 

Taxpayers as well as the Government 
could be spared many confusing difficul- 
ties by the adoption of an administrative 
code which would assemble all the admin- 
istrative provisions relating to internal 
revenue. These provisions, being fairly 
permanent in nature, would not need re- 
enactment with the passage of every new 
revenue act. 

The staff of the Joint Committee on 
Internal Revenue Taxation is now en- 
gaged in bringing the 1933 codification 
up to date, with a view to its enactment 
as absolute law. Its adoption would ac- 
complish for the internal revenue laws 
what the Revised Statutes accomplished 
generally in 1873, and would be an ex- 
cellent first step toward the ultimate 
adoption of the United States Code as 
absolute law. 

The preparation of an administrative 
code, however, to be worth the effort, 
would involve not merely the assembling 
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and restatement of existing law, but a 
critical and exhaustive study of each ad- 
ministrative provision with a view to re- 
vision whenever it seemed out of har- 
mony with current realities. The under- 
taking would be a tremendous one, for in 
addition to a thorough combing of every 
provision for the elimination of excess 
verbiage or ambiguities, it would entail a 
comprehensive examination of all court 
decisions construing present provisions, 
to conserve the value of established pre- 
cedents and avoid the risk of running a 
new gauntlet of litigation. Some coher- 
ence might thus be given to a revenue 
system which has been haphazardly 
grafted onto a structure designed to col- 
lect mainly such excise taxes as those on 
tobacco and liquor, requiring physical 
measurement under the eye of a revenue 
agent. 
0 


Undistributed Profits Tax 


The surtax on undistributed profits is 
playing a necessary and beneficial part in 
our tax system, according to Arthur H. 
Kent, assistant general counsel of the 
Treasury Department, in a recent state- 
ment before the Federal Tax Clinic of the 
American Bar Association. It was ‘“con- 
ceived in a bona fide attempt to solve 
problems and remove inequalities.” Mr. 
Trent declared that the tax should not 
be impeached merely because its applica- 
tion resulted in some individual instances 
of hardship. No feasible alternative has 
been discovered, he said. 


a | 
Integrity Trust Co. Philadelphia Ends 
Fifty Years of Service 


The Integrity Trust Company of Phila- 
delphia was chartered on October 3, 1887, 
as the Integrity Title Insurance Trust & 
Safe Deposit Company, with a capital of 
$250,000. In 1919 the company’s title was 
shortened to The Integrity Trust Co. To- 
day it has seven offices and deposits of 
$37,000,000. The institution holds over 
$38,000,000 in personal trust funds and over 
$21,000,000 in its corporate trust depart- 
ment. 

A handsome booklet was published to 
commemorate the anniversary. It con- 
tained a brief history of the bank and is 
beautifully illustrated with drawings and 
photographs. 





The Trust Officer’s Library 


Trust Companies Magazine will be glad to furnish, upon inquiry, 


information as to literature on trust and related subjects. 


Such re- 


quests should state whether detailed reference works are desired or merely 


brief discussions of the particular matter. 


The magazine will procure 


any books reviewed in these pages or others desired by readers.—Editor’s 


note. 


To Will or Not to Will 


JOSEPH E. BRIGHT. 


This very interesting little book on 
wills is in fact a preface to the author’s 
presentation of the desirability of estate 
planning, in which he has been engaged 
for many years. A listing of the chap- 
ter headings will give an indication of 
the appeal which this work has for lay- 
men: Libel by Will; Humorous Wills; 
Literary and Poetic Wills; Quaint and 
Curious Wills; Famous Wills; and Strange 
Parchments. 

Tribute is paid to trust companies for 
their excellent stewardship of the billions 
of dollars entrusted to them. In short, 
this should make a most attractive piece 
for the trust department mailing list. 
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Cases on Future Interests 


RICHARD R. POWELL, Dwight Professor of 
Law, Columbia University. West Publishing Co. 
$6. 


The interval of ten years since the prepar- 
ation of the first edition of this book has 
been marked by two events of significance 
in this field: first, the publication of the Re- 
statement of the Law of Property, and sec- 
ond, the appearance of Professor Lewis M. 
Simes’ admirable treatise on the Law of 
Future Interests, which was reviewed in the 
August 1936 issue of Trust Companies. Due 
acknowledgement is given by Professor 
Powell to the influence of these two works 
upon the present edition. 

Aside from the modifications and changes 
which one would expect to issue from the 
mass of legislation and judicial pronounce- 
ments in the last decade, and which the 
author has caught up and _ interspersed 
throughout the volume, there are two new 
chapters, one on restraints upon alienation 
and the other, the operation of the rule 
against perpetuities in New York. This 
reviewer, as a former student of the author, 
can appreciate the sense of his statement, 


in speaking of New York’s “unique” hand- 
ling of this problem, that he uses the word 
“unique” with no connotation of “excellent”. 
It is to be hoped that the study for the 
Law Revision Commission, in which Profes- 
sor Powell and Professor Whiteside of 
Cornell Law School recommended the restor- 
ation of the common law rule, will prove 
effectual. 

The combination of Simes’ work and this 
book is all one should need for a thorough 
coverage and understanding of this highly 
technical and complex branch of the law. 

a 
The Federal Reserve Bank of San 

Francisco 

PARKER B. WILLIS. Columbia University Press. 

$3. 


Most of the works on the Federal Re- 
serve System have dealt largely with pol- 
icies and practices of the entire system. 
This book is concerned with the development 
of banking in the Twelfth Federal Reserve 
District. Its purpose was to ascertain the 
influence of the San Francisco Bank on the 
banking structure of the area. 

Consideration has been given to the bank’s 
policies in member and non-member rela- 
tions, relative to credit control, in stimulat- 
ing the economic development of the region 
and in relations with other districts. 

a 
The Diary of A Prudent Investor 


MERRYLE STANLEY RUKEYSER, financial col- 
umnist, Universal Service. Hillman-Curl, Inc. $1. 


Mapping out a program to insure an in- 
come of $6,000 a year for life at 65 years 
of age is the subject of this little book. 
The author traces the career of a young 
man of 22 just out of college through the 
early years of sacrifice and frugality to the 
financial independence and security of old 
age. 

The advice given to young Jim Blake is 
“to open a savings account, subscribe to 
building and loan shares—and look into life 
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insurance.” The growth of the former, 
made possible through the steady advance- 
ment in salary, enable Jim to purchase 
stocks which for the most part proved 
sound. Constant revision of insurance pro- 
tection necessitated by changed circum- 
stances and needs, is an important factor. 

Long-term planning is stressed, and, what 
is more significant, the necessity of adhering 
to the program, even at the cost of depriv- 
ing oneself of a few luxuries. The book is 
very stimulating, and the suggestion of 
Tom K. Smith that it should be read is well 
taken. 


Oooo 


Business Under the New Price Laws 


BURTON A. ZORN and GEORGE J. FELDMAN. 
Prentice-Hall, Ine. $5.00. 


The major portion of this volume is con- 
cerned with the problems arising under the 
Robinson-Patman Act. The authors discuss 
the background and historical development 
of the Act and then turn to a detailed dis- 
cussion of: price discrimination, its effect on 
competition, quantity discounts, functional 
discounts, brokerage and advertising allow- 
ances, enforcement procedure, etc. Several 
chapters have been added dealing with re- 
sale price maintenance and the various state 
fair trade laws which have been very much 
in the limelight recently due to the decision 
of the Supreme Court upholding the consti- 
tutionality of the Illinois and California Fair 
Trade Acts last December and the recent 
passage of a national fair trade act known 
as the Miller-Tydings Act. Although the 
analysis of Fair Trade Acts is not so com- 
plete as that of the Robinson Patman Act, 
the basic issues are clearly outlined. A com- 
prehensive appendix including the House 
and Senate Committee Reports and other 
material dealing with the Robinson-Patman 
Act as well as a comparative study of the 
various state fair trade acts and proposed 
model legislation is not to be overlooked in 
mentioning the merits of this excellent book. 
The authors have an unusually lucid style 
anl have avoided cumbersome legal phrase- 
ology to a remarkable degree. The book is 
highly recommended as a clear-cut, well bal- 
anced, and impartial analysis of highly sig- 
nificant legislation, whose full consequences 
have not yet been widely appreciated. 

Reviewed by Dr. Jules Backman 
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The Louisiana Bankers Association will 
hold a conference on January 26-28 at 
Louisiana State University, Baton Rouge. 


New Bank of China Building 


The picture shows the Bank of China’s 
20-story skyscraper under construction in 
the center, the Cathay Hotel at the left 
and -the smaller building of the Yokahama 
Specie Bank on the right. These build- 
ings are located on the famous “Bund,” 
main business thoroughfare of the city, 
at the intersections of the Nanking Road, 
facing the Whangpoo River where Jap- 
anése warships are stationed. 


This area has been subjected to con- 
siderable bombing, but the bank building 
has remained uninjured. Due to the 
great strength of the big York vault in 
the Bank of China, workmen busy on its 
installation at the time of the bombard- 
ment were conscious of only a slight con- 
cussion, although the explosions occurred 
only 165 feet away. 


The windowless appearance of the Bank 
of China building is caused by the Orien- 
tal custom of covering the fronts of build- 
ings under construction with bamboo mat- 
ting to protect people in the street from 
falling objects. 
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Bank Library List 


A revised list of publications for the 
bank library has been compiled by the 
Special Libraries Association, Financial 
Group. The committee: on revision was 
headed by Mary P. McLean, of the Amer- 
ican Bankers Associations. Copies sell for 
25c to members; 50c to others. 





Personnel Changes in Trust Institutions 


ARKANSAS 


Little Rock—JAMES C. WILSON, form- 
erly connected with the Bankers Trust Com- 
pany and the Federal Reserve Bank at Lit- 
tle Rock, has been elected president of the 
newly organized First Bank and Trust 
Company of Perth Amboy, New Jersey. 


CALIFORNIA 


San Diego—LESLIE PARRY has been 
made assistant cashier and assistant trust 
officer of the First National Trust and Sav- 
ings Bank. He formerly practiced law in 
Chicago and was more recently associated 
with City Bank Farmers Trust Company, 
of New York City. GEORGE H. SCHMIDT 
succeeds Alex Highlands as executive vice 
president. B. W. JEFFERY, trust depart- 
ment representative has been made assistant 
cashier; JULIUS KEMMER trust control- 
ler; CLAUDE H. MORRISON cashier; and 
JOHN T. SWAN auditor. 

San Francisco—JAMES K. MOFFITT has 
been elected chairman of the board of Crock- 
er First National Bank, succeeding the late 
William H. Crocker. He is president of 
Blake, Moffitt & Towne, wholesale paper 
company, and has been chairman of the 
bank’s executive committee since 1926. 


ILLINOIS 


Chicago—E. N. VAN HORNE has been 
elected vice president of American National 
Bank & Trust Company. He comes from 
the presidency of the Continental National 
Bank, of Lincoln, Nebraska. 

Chicago—E. N. GRANQUIST has been 
promoted to vice president of the Liberty 
National Bank. 

Rock Island—LOUIS B. WILSON has 
been elevated to the presidency of the State 
Bank of Rock Island, succeeding I. S. White 
who resigned. 


INDIANA 


Crawfordsville—DONALD D. MAHOR- 
NEY has left the trust department of the 
Elston Bank & Trust Company to join the 
staff of the Crawfordsville Trust Company. 


KENTUCKY 


Ashland—KENNETH G. SEATON has 
been raised to the presidency of the Second 
National Bank, succeeding the late John W. 
Kitchen. 

Marion—R. G. FOWLER has been pro- 
moted to president of Farmers Bank & Trust 
Company. HOLLIS C. FRANKLIN, cash- 
ier and trust officer, succeeds Mr. Fowler 
as vice president. 


LOUISIANA 


Shreveport—O. G. BELL, vice president 
of the Commercial National Bank, has been 
chosen vice president of the Dallas Bank & 
Trust Company, Texas. 


MARYLAND 


Annapolis—DAVID S. JENKINS has 
been elected chairman of the Annapolis 
branch of County Trust Company of Mary- 
land, with the power of president. Directors 
were increased to eight. 


NEVADA 


Reno—ARTHUR E. PUCCINELLI has 
been made senior vice president of the First 
National Bank of Nevada. Before com- 
ing to the First National as vice president 
about a year ago, Mr. Puccinelli was vice 
president and manager of the East Bakers- 
field branch of Bank of America N. T. 
&S. A. 


NEW JERSEY 


Newark—CARL K. WITHERS, Commis- 
sioner of Banking and Insurance, has been 
named to the board of directors of the Lin- 
coln National Bank. Mr. Withers will re- 
tain his present state post since the bank 
is a national. However, he is expected to 
become president of the institution some 
time before April 29, 1938, when his term 
as Commissioner expires. Mr. Withers was 
formerly trust officer of the First Mechanics 
National Bank, Trenton. 

Washington—F. M. COOGAN has been 
elected president of First National Bank, 
succeeding the late H. M. Riddle. Mr. 
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Coogan is president of the Second National 
Bank of Phillipsburg. 


NEW YORK 


Dunkirk—ROBERT R. DREW has be- 
come president of the Dunkirk Trust Com- 
pany with which he has been associated 
since its organization almost 20 years ago. 
He comes from a family of bankers includ- 
ing his father and three brothers. 

New York—HUBERT B. CHAPPELL, 
assistant vice president, will direct the new 
London branch office of Central Hanover 
Bank & Trust Company which is to be 
opened about March 1, 1938. W. A. 
NICHOLS will be manager, and F. F. 
BEER, General European representative. 

New York—HENRY J. RUPPEL, JR., 
has been promoted to vice president of Man- 
ufacturers Trust Company. 

Syracuse—MERCER V. WHITE has re- 
signed as vice president and director of the 
First Trust & Deposit Company after 34 
years of service with this bank and its 
predecessor. 


NORTH CAROLINA 


Durham—W. W. WOODLEY, JR., has 
been made vice president of Durham Bank 
& Trust Company. He was formerly with 
the Security National Bank of Burlington, 
and liquidating agent for the United Bank 
& Trust Company of Greensboro. 


OHIO 


Cleveland—ROBERT A. BISHOP has re- 
signed as a vice president of the Central 
National Bank. 

Cleveland—F. A. HART, E. C. STUMM 
and R. W. BOSWORTH have been promoted 
to assistant vice presidents of the National 
City Bank. 

Cleveland—H. F. BAILEY has been elect- 
ed assistant vice president of The National 
City Bank. 


PENNSYLVANIA 


Greensburge—JOHN BARCLAY, JR., has 
been elected to the presidency of the Bar- 
clay-Westmoreland Trust Company, oldest 
bank in Westmoreland County. He is the 
fourth Barclay to head the institution. 

Meadvill—_JOHN D. BAINER has been 
elevated to executive vice president of Mer- 
chants National Bank & Trust Company. 

Pittsburgh—BAILEY H. MOORE has 
been elected assistant vice president of the 
Alleghany Trust Company. 
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Pittsburgh—NELSON R. BLACK has 
been named secretary and treasurer of 
South Hills Trust Company. 

Pottsville—B. HELME STOCKETT has 
been chosen vice president of Miners Na- 
tional Bank. 

WASHINGTON 

Olympia—GEORGE H. JACKSON is the 
new State Supervisor of Banking, succeed- 
ing C. E. Jenks, who resigned to become 
manager of the Hoquiam branch of the 
Peoples Bank & Trust Company. Mr. Jack- 
son had been an examiner for six years. 


CANADA 


Sherbrooke—D. J. SALLS has been elect- 
ed vice president of the Sherbrooke Trust 
Company. He is president of the Man- 
ganese Steel Castings, Ltd. 


ENGLAND 


London—SIR JOHN CAULCUTT, K.C. 
M.G., has been elected chairman of Bar- 
clays Bank (Dominion, Colonial and Over- 
seas), succeeding Herbert L. M. Tritton who 
resigned because of ill healthh WILLIAM 
M. GOODENOUGH was made deputy chair- 
man. 


a (2 


Trust Institution Briefs 
Oakland, Calif—The Bank of Commerce 


opened for business on Oct. 7. The bank 
organized by Arnold J. Mount, once presi- 
dent of the Bank of America, is capitalized 
at $1,000,000. 

San Francisco, Calif—State chartered 
Bank of America has changed its name to 
the Central Bank and has moved its head- 
quarters to Oakland. The move was effec- 
tive on October 2 and on the next day the 
new Central Bank purchased from the 
Transamerica Corp. the Central Bank of 
Oakland and its two branches. They were 
consolidated under the new Central’s Char- 
ter. 

The latter part of October, the Bank of 
America, State-chartered unit of the Gian- 
nini California interests, disposed of its 
nine California branches to the Bank of 
America National Trust & Savings Associa- 
tion. 

These activities are the beginning of the 
concentrated efforts of the Giannini inter- 
ests to create a new chain of State bank 
branches within the State of California, 
with Oakland as the hub of the network. 
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New Haven, Conn.—The First National 
Bank and Trust Company of New Haven 
has been granted supplemental trust powers. 


Westwood, N. J. The Westwood Trust 
Company has been absorbed by Peoples 
Trust Company of Bergen County, Hacken- 
sack. The latter institution will establish 
a branch at Westwood. 


Reno, Nev.—The First National Bank in 
’ Reno, Nev. changed its name on September 
4, to the First National Bank of Nevada. 


Perth Amboy, N. J.—Three banks, the 
Raritan Trust Co., Perth Amboy Trust Co., 
and First National Bank were consolidated 
at noon October 2, under the name of the 
First Bank & Trust Co., the new organiza- 
tion opening for business on that day in the 

-former home of the First National Bank. 
James C. Wilson, assistant chief examiner 
in charge of loans for the RFC since 1932, 
is President of the new bank; Robert Car- 
son, former president of the First National 
Bank of Perth Amboy, vice president; 
Frank Dorsey, secretary and treasurer, and 
John C. O’Toole, assistant secretary and 
assistant treasurer. 


Cleveland, O.—Plans for a new bank to 
succeed the former Union Trust Company, 


which failed to open after the banking’ 


moratorium in March, 1933, will go forward 
at once, Samuel H. Squire, State Superin- 
tendent of Banks, stated after receiving 
permission from Attorney General Herbert 
S. Duffy. 


Seattle, Wash.—The Peoples Bank & 
Trust Co. was granted a National Charter 
on October 10, as the Peoples National Bank 
of Washington in Seattle. The institution, 
nearly a half century old, with its five 
branches, began operation under its new 
name on November 1. 


Spokane, Wash.—The trust department of 
the Spokane & Eastern Division of the 
Seattle-First National Bank, has expanded 
and now occupies the entire fourth floor of 
the Spokane & Eastern Building. Special 
vaults and conference rooms have been in- 
cluded in the program of alterations and re- 
modeling. Joel E. Ferris, executive vice 
president of the bank, announced: “Six years 
ago, when our new building was completed, 
we felt we were equipped for any expansion 
of our business, but we find the growth of 
the city as a trust center has made neces- 
sary larger quarters.” 
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Baltimore Fiduciary Activities 


The Corporate Fiduciaries Association 
of Baltimore City, Maryland, is actively 
engaged in working on a heavy schedule 
they have outlined for themselves. Re- 
plying to our correspondence, Mr. J. 
Theodore Johnson, secretary of the asso- 
ciation, says: 

“Our Association is at present concen- 
trating its efforts on the re-drafting of 
its fees pertaining to both individual and 
corporate trusts, for the very obvious 
reason that present fees are totally inade- 
quate to compensate fiduciaries for the 
services which they are endeavoring to 
render. 

“In this connection, our Corporate 
Trust Committee has under consideration 
the pending Barkley Billi and its effect 
upon corporate fees, and is awaiting ac- 
tion of Congress on this bill. 

“Our Individual Trust Committee has 
published a proposed schedule suggesting 
fees to be applied against corpus as well 
as income, due to the fact that there has 
been very great activity during the past 
several years involving changes of princi- 
pal, reorganization plans, etc. The Asso- 
ciation is also concentrating on the for- 
mation of a Life Insurance Trust Coun- 
cil. 

“During the past year we have revised 
both our corporate and individual trust 
schedules, making certain changes which 
did not require special legislation. We 
have also held a dinner directed toward 
the formation of a Life Insurance Trust 
Council, and we believe that the formation 
of such a council is definitely under way 
and should be consummated within a very 
short time. 

“In the immediate future we are spon- 
soring through the local A. I. B. a Trust 
Research Week, beginning November 29 
and ending December 3. We are hoping 
for great things during this week and a 
very interesting schedule has been worked 
out for Mr. Stephenson, who will direct 
our activities during the week. 


‘“‘We also hope to have in the irnmediate 
future the organization meeting of the 
Life Insurance Council and during the 
current month we will have a meeting of 
the Association for the purpose of de- 
termining what action we will take with 
respect to increasing our fees on individ- 
ual trusts, especially the fees applicable 
to principal. We understand that this 
program is in line with similar fee sched- 
ules worked out in other communities.” 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 





CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr.—Chapman and Cutler, Chicago; Counsel, Harris Trust 


& Savings Bank 
INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 


Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Edgar H. McCulloch—Thompson, Mitchell, Thompson & Young, St. Louis 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Fawsett, Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 











Fiduciary Decisions 


Assets—Administration—Widow As- 
suming to Pay Mortgage in Re- 
port as Administratrix Held Trus- 
tee for Heirs 


North Carolina—Supreme Court 
Creech v. Wilder, 212 N. C. 162. 


Prior to death of intestate, he and wife, 
who later qualified as Administratrix of the 
estate, executed mortgage deed upon land 
owned by the intestate. Following death 
of intestate, and while mortgage indebted- 
ness was still unpaid the Administratrix 
filed her final account, setting forth that all 
personalty of the estate had been exhausted 
and that all debts except on real estate had 
been paid, and that “she has assumed the 
payment of the land debt.” The report was 
accepted by the Court and approved, and 
she was discharged. Thereafter the mort- 
gage deed was foreclosed and at the sale 
the widow, in her individual capacity, pur- 
chased the land and assigned her bid there- 
for to the defendant. 

HELD: The widow, by assuming to pay 
the mortgage indebtedness in her report as 
Administratrix is in the position of trustee 
for the heirs, and could, therefore, acquire 
no title adverse to the heirs as remainder- 
men, and the purchaser of the property as 
assignee of the widow’s bid held same as 
trustee for the heirs. 

I 
Compensation — Trustee Entitled to 

Fees for Managing Foreclosed Prop- 

erty 


Connecticut—Supreme Court 
Kaiser v. Second National Bank of New Haven, 
123 Conn. 249. 


The plaintiffs were noteholders under a 
mortgage given to a mortgage company as 
trustee. At the time of the execution of 
the mortgage the defendant agreed to 
act as successor trustee and_ received 
from the mortgage company the sum 
of $212.50 in payment for all services to be 
rendered by it as successor trustee. The 
original trustee resigned and the defendant 
was appointed successor trustee and as 


such acquired title to the mortgaged prop- 
erty by judgment of strict foreclosure. The 
mortgage was for $170,000 and secured 450 
notes, and the present value of the property 
was about $120,000. No offers had been 
received from prospective purchasers ex- 
cept one for $45,000, which had been re- 
jected by a committee of noteholders, The 
defendant retained 5% of the rentals as 
compensation for management of the real 
estate and for collection of rents. 

The plaintiffs claim that the defendant, 
because of its agreement, is not entitled to 
make any charge, ask for the transfer to 
them by deed of their proportionate inter- 
ests in the mortgaged property, and for 
other relief. The mortgage provided that 
the trustee might employ suitable agents 
and attorneys, and in the event of foreclos- 
ure, all costs and expenses, including at- 
torneys’ fees, should be paid by the grant- 
ors. 

HELD: The necessity of the continued 
holding and management of the property 
by the defendant presented a situation not 
in the contemplation of the parties when 
the mortgage was made, and the services of 
the bank in managing it were outside and 
beyond the general duties of the trust and 
were of a nature entitling it to compensa- 
tion. 

The court also held that the plaintiffs 
were not entitled to have the property con- 
veyed to them because the mortgage pro- 
vided for a sale of the property after fore- 
closure, and the division of the proceeds 
proportionately among the noteholders, and 
because the statutes also provided, where 
there were numerous owners of a parcel 
of real estate, for a sale of real estate and 
the division of the proceeds. The convey- 
ance of fractional interests to numerous 
noteholders would create a complex and 
intricate impediment to final liquidation. 


a 
Correction 
The citation of Laverdure v. Du Trem- 


blay, reported on page 514 of the October 
issue should have been (1937) A.C. 666. 
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Distribution — Absolute Devise Not 
Divested by Subsequent Clause Ex- 
pressing Desire for Disposition 


North Carolina—Supreme Court 
Barco v. Owens, 212 N. C. 30. 


The will of testator provided: | 


“ITEM II. I give, bequeath, and devise to my 
wife our home on Church Street, .... in fee sim- 
ple forever with the conditions hereinafter stip- 
ulated.”’ 

“ITEM VIII. It is my further will and desire, 
that should there be property left, real, personal, 
or mixed, which I have left my beloved wife, in 
fee simple, at her death, and not used by her 
that she shall will same to our said five children ; 
and if she should fail to make said will, that said 
property shall descend to our said five children, 
at the death of my said wife. I do not mean by 
this clause to limit, control, or in any way to 
interfere with the use or disposition of said prop- 
erty, left to her in fee, while she is living, but if 
she does not consume, or use all of said property 
during her life, and there should be any remain- 
ing at her death, it is my desire that our said 
five children shall have same, share and share 
alike.”’ 

The widow died, leaving the homeplace 
mentioned in Item II above to only two of 
the children. In an action to construe the 
will the plaintiff contended that she and 
the other children took the homeplace as 
tenants in common, since the widow had 
not devised the same in accordance with the 
provisions of Item VIII of the will. 

HELD: That under the terms of the will 
the widow took the homeplace in fee sim- 
ple, and the conditions subsequent must be 
regarded as unwarranted restrictions on the 
jus disponendi or the jus dividendi, and are, 
therefore void. The general rule is that 
where real estate is devised in fee a sub- 
sequent clause in.the will expressing a wish, 
desire or direction for its disposition after 
the death of the devisee or legatee will not 
defeat the devise or bequest nor limit same 
to a life estate. Conditions subsequent, in 
the absence of compelling language to the 
contrary, are usually construed against di- 
vestment. 


0 


Distribution — Conversion of Realty 
into Personalty by Imperative 
Power of Sale 


Texas—Court of Appeals, El Paso 


Writ of error denied by Supreme Court Oct. 6, 1937 
Hardcastle, Executor, v. Sibley, Executor. 


Mrs. Crosby died in 1926 leaving a will 
directing the executors to sell the real es- 
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tate from time to time and divide the pro- 
ceeds among certain beneficiaries among 
whom was Mrs. Wood. Mrs. Wood died 
April, 1931, leaving a will, dated January 
1929, bequeathing all her personal prop- 
erty to Amelia Hyllested and her real and 
mixed property, one-half to Amelia Hylle- 
sted and one-half to Marie C. Hardcastle. 
Prior to Mrs. Wood’s death a contract of 
sale was entered into by the executors of 
Mrs. Crosby’s estate and Mrs. Wood, for the 
sale to the Government of land in which 
Mrs. Wood had an interest under Mrs. Cros- 
by’s will and an interest independent of the 
will. Subsequent to Mrs. Wood’s death, the 
sale was consummated. Mrs. Hyllested died 
subsequent to Mrs. Wood. Mrs. Hyllested’s 
executor claimed that her estate was en- 
titled to all the proceeds of the sale of the 
land coming to the executors of Mrs. Wood’s 
estate for Mrs. Wood’s individual interest 
in the land as well as all the proceeds of 
the sale of the land coming to the execu- 
tors of Mrs. Wood’s estate for Mrs. Wood’s 
interest under Mrs. Crosby’s will. 

HELD: 1. The contract of sale was an 
enforcible contract. 

2. That the contract of sale changed Mrs. 
Wood’s interest from that of real estate to 
that of personal estate, and Mrs. Hylle- 
sted’s executor was entitled to the whole of 
the proceeds of sale. 

3. That the direction in Mrs. Crosby’s 
will that her real estate be sold, being im- 
perative and absolute, had the same effect 
as if the land were sold on the date of her 
death, and for the purpose of distribution 
should be treated as personal property and 
that Mrs. Hyllested was entitled to the pro- 
ceeds of sale coming to Mrs. Crosby under 
Mrs. Wood’s will. 


— 0 


Distribution—Joint Estates—Succes- 
sion on Death of Surviving Spouse 
to Property Jointly Owned With 
Previously Deceased Spouse 

California—Supreme Court 

Estate of Harris, 94 Cal. Dec. 

Maria Harris died 1933 intestate without 
issue, leaving certain property either inher- 
ited from, or succeeded to as surviving joint 
tenant with, her husband Richard who had 
died in 1911. Appellant, Richard’s brother, 
for himself and other relatives of Richard, 

seeks to share in estate under Sections 228 

and 229, Probate Code, providing in sub- 

stance that where spouse dies _ intestate 
without issue, leaving community property 


379. 
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of decedent and a previously deceased 
spouse, one-half such property goes to lat- 
ter’s relatives; or if property left by later 
decedent had been separate property of 
previously deceased spouse given to or in- 
herited by later decedent, relatives of pre- 
viously deceased spouse inherit. 

It had been established by Estate of 
Harris, 169 Cal. 725, that these spouses had 
agreed all property acquired by them should 
be joint, and they had deposited funds in 
joint account, from which funds to purchase 
various properties had been drawn, these 
latter properties, where personal, being im- 
pressed with joint tenancy character. 

_ Property now in controversy fell into six 
categories: 

(1) Real property purchased by Rich- 
ard with funds from joint bank account of 
himself and Maria. Title taken in Richard’s 
name and deeds given by him to Maria. 
HELD: Husband took title to one-half in 
his own right as separate property and 
one-half as trustee for Maria. His deed 
to Maria as to one-half merely fulfilled his 
duty as trustee, as to other one-half con- 
veyed interest, and since this constituted 
gift, his relatives entitled to this one-half 
as separate property of Richard coming to 
Maria by gift from him. 

(2) $23,000, representing proceeds of 
sale of similar real property made by Maria 
after Richard’s death. .HELD: Same con- 
siderations apply, but burden is on hus- 
band’s relatives to prove that this property, 
or some part of it, remained in Maria’s 
estate at time of her death. 

(3) Real property acquired while both 
spouses living, title being taken in name of 
Maria and owned by her at time of death. 
HELD: If appellant can establish that this 
was separate property of Richard and was 
given by him to Maria during marriage ap- 
pellant would prevail as to whole of such 
property. Rules applicable to joint ten- 
ancy property cannot apply, as joint ten- 
ancy in real property cannot be created by 
parol. 


(4) 


Real property purchased by Rich- 
ard, standing in his name, omitted from 
inventory of his estate through inadvert- 


ence. Apparently this property purchased 
prior to creation of joint tenancy bank ac- 
count out of which other property was pur- 
chased. HELD: Distribution will depend 
on whether this property was (a) Richard’s 
separate property, or (b) community prop- 
erty of Richard and Maria, or (c) whether 
it was held by them as tenants in common. 
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Court refers back to trial court to make 
finding on this question, result evidently 
being that if property was Richard’s separ- 
ate property all would go to his relatives; 
if community, one-half would go to his rela- 
tives; and if held as tenants in common, 
one-half. 

(5) Real property purchased by Richard 
with funds from joint bank account shortly 
before his death and probated as community 
property by Maria. This had been sold by 
her in probate, but appellant claimed sale 
fictitious and grantee deeded back to Maria, 
who owned at time of death, HELD: Ap- 
pellant’s collateral attack on this proceed- 
ing could not be maintained. 

6) Personal property held in joint ten- 
ancy by Richard and Maria before Rich- 
ard’s death, and real and personal property 
acquired by Maria after his death from 
proceeds of such joint tenancy personal 
property. HELD: This property goes to 
Maria’s heirs, since Sec. 229, Probate Code, 
does not give relatives of predeceased spouse 
right to inherit in estate of decedent proper- 
ty which came to decedent by right of sur- 
vivorship. 

a O as 
Distribution—Sufficiency of Delivery 
of Deed to Realty—Effect of Con- 
dition on Use 


Iowa—Supreme Court 
Boone Biblical College v. Forrest, 275 N.W. 132. 


Decedent left a deed to the Boone Biblical 
College with her bank in Des Moines, Iowa, 
with a letter stating that the deed was to 
be held by the bank as trustee for the 
grantee named therein, and to be delivered 
to the grantee only in case of her decease, 
but that such deed was to be returned to 
her on demand, otherwise to be delivered 
to the grantee. She died never having re- 
quired the return of the deed and the bank 
delivered it to the Biblical College. This 
was a suit in equity to quiet title. An heir 
of the decedent cross-petitioned, The deed 
after description of the land contained the 
statement: “Said land to be used for educa- 
tional purposes and religious purposes only.” 

Among the questions were the following: 

1. Whether there was a sufficient delivery 
of the deed to make it valid. 

2. Whether the restriction on the use of 
the land for educational and religious pur- 
poses only was such a condition that when 
violated (The Biblical College had sold the 
land to a third person), the property re- 
vested in the heirs of the grantor or they 





TRUST COMPANIES 


acquired a right to reenter and forfeit the 
title conveyed under the deed. 

HELD: 1. Although contrary to the 
great weight of authority, under the Iowa 
law the grantor made a valid delivery of 
the deed in her lifetime. (It would seem 
that Justices Mitchell and Anderson prop- 
erly dissented from this part of the opinion 
and that the Iowa rule permits a violation 
of the Statute of Wills in so far as it per- 
mits one to dispose of real estate after his 
death without going through the formalities 
of executing a Will. The only escape from 


this possibility must be based on the as-' 


sumption that the instrument presently cre- 
ates a future estate in the grantee which is 
subject to the divestment if the grantor re- 
calls the instrument). 

2. The restriction on use of the land must 
be considered with the entire instrument 
which contains covenants of warranty and 
a recital of consideration of $1.00. This re- 
striction on use is construed not as a condi- 
tion on the land itself but on use of the 
land or its proceeds, there being no ex- 
pressions of forfeiture. 


oe ee 3 () 
Guardianship — Investments — Pro- 
priety of Purchase of Bond Secured 
by Foreign Realty 


Kentucky—Court of Appeals 


Peoples State Bank & Trust Company v. Wade, 
269 Ky. 89, 106 S. W. (2d) 74. 


The guardian of an infant resident of 
Kentucky invested money of its ward in 
part of an issue of bonds of an Illinois cor- 
poration, secured by a first mortgage on real 
estate situated in Chicago. At the time the 
guardian filed its settlement there had been 
a substantial decline in the value of the 
bonds and the action was brought to sur- 
charge the settlement. The asserted liabil- 
ity of the guardian was based upon the al- 
leged violation by it of the provisions of 
Sections 2043 and 4706, Carroll’s Kentucky 
Statutes. 

Section 2043 provides in substance that a 
resident guardian shall not remove any of 
the property of the ward out of the State 
without first obtaining approval of a Court 
of Chancery. The Court held that the 
guardian had not violated that section of 
the Statutes. The Court stated in sub- 
stance that a change in the form of the 
ward’s property from cash to a credit to a 
non-resident of the state did not diminish 
the estate of the ward in this jurisdiction, 
and in so holding, the Court overruled two 
earlier cases. 
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Section 4706 provides in substance that 
funds held in a fiduciary capacity may be 
invested in “real estate, mortgage notes or 
bonds”, and then provides that no person 
holding funds in a fiduciary capacity shall 
invest “in the bonds or securities of any 
railroad or other corporation unless such 
railroad or other corporation has been in 
operation for more than ten years.” The 
corporation issuing the bonds in which the 
funds were invested had not been in opera- 
tion for ten years. In deciding that the 
guardian had not violated the provisions of 
Section 4706, the Court held that since the 
Statute expressly permitted funds to be in- 
vested in mortgage notes, the prohibition 
against investing funds “in the bonds or se- 
curities” of corporations which had not been 
in existence for ten years, referred to de- 
benture bonds and other securities which 
were not secured by first mortgages on real 
estate. 

0 


Insurance Trusts — Life — Rule 
Against Perpetuities — Remote- 
ness Measured from Death of In- 


sured 
Hawaii—Supreme Court 


Manufacturers Life Insurance Co. v. The von 
Hamm-Young Co., Sept. 14, 1937. 34 Haw. 288. 
An insured delivered his policy to a bank 
named as beneficiary therein pursuant to an 
unfunded life insurance trust agreement by 
which the bank agreed to hold the proceeds 
in trust for cestuis who were ascertainable 
within the period of perpetuities if mea- 
sured from the insured settlor’s death, but 
not if measured from the time of the agree- 
ment. Settlor reserved all benefits of the 
policy during his life and the power to 
change the beneficiary and to revoke the 
trust. After his death the insurance com- 
pany petitioned by a bill of interpleader for 
a judicial determination of the disposition 
of the insurance money. From a decree 
awarding the entire proceeds to the trus- 
tee, a creditor of the insured appealed. 
HELD: Decree affirmed. The interests 
of the cestuis were not void for remoteness 
under the Rule against Perpetuities. 
Drawing an analogy from the decisions 
that future interests destructible by the 
present owner are not within the purview 
of the Rule against Perpetuities, the court 
takes the realistic position that because of 
the settlor’s unqualified control over the dis- 
position of the insurance money during his 
life, the period is to be measured from his 
death. A contrary result based on the older 
view that the period begins at the date of 
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the trust agreement would unnecessarily 
curtail the usefulness of the insurance trust 
as a‘device to effectuate family settlements. 
For further discussion of the problems here 
judicially considered for the first time, see 
Note (1932) 45 Harv. L. Rev. 896; Morris, 
The Rule against Perpetuities as Applied to 
Living Life Insurance Trusts (1987) 11 U. 
of Cin. L. Rev. 327, [excerpted in 65 Trust 
Companies Magazine 103 (July 1937).] 


(From November 1937 issue of Harvard Law 
Review.) 
———_———-0 


Life Tenant and Remainderman—Al- 
location of Cash and Stock Divi- 
dends 

Ohio—Court of Common Pleas 


The Southern Ohio Savings Bank and Trust Com- 
pany, Trustee, v. Richard Folsom Hayward, et al. 
9 Ohio Opinions, Page 333. 


On November 17, 1936, the Board of 
Directors of the Youngstown Sheet and 
Tube Company declared a cash dividend 
payable to the holders of record of Decem- 
ber 5, 1936.° On December 3, 1936 the Trus- 
tee of a testamentary trust acquired cer- 
tain shares of the Youngstown Sheet and 
Tube Company. 

As to the dividends received on these par- 
ticular shares, the Court, after reaffirming 
the fact that Ohio follows the so-called 
Massachusetts rule, held that while ordin- 
arily all cash dividends belong to the life 
annuitants, those that are declared prior 
to the purchase of the stock by the Trus- 
tee but paid after the purchase should be 
considered corpus. The Court states in part 
as follows: 

“The declaration of a dividend creates a 
debt. The purchase of the one hundred and 
forty-five shares on December 3, 1936 was 
a purchase of not only the stock itself, but 
also the right to receive the debt due as a 
dividend. Once having been declared the 
dividend could not be recalled. It had been 
declared at the time of purchase, and the 
trustee would only have to wait two days 
before he would have a legal claim for it. 
Nothing but waiting this time was neces- 
sary.” 

It was further held that cash dividends 
declared on Cleveland Cliffs Iron Company 
cumulative preferred stock, which stock was 
acquired before the declaration of such divi- 
dends but at a time when the Company was 
in arrears in payment of its preferred divi- 
dends approximately $24.75 per share, be- 
long to the life annuitants. 

The Court likewise considered the alloca- 
tion of cash and securities received in ex- 
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change for preferred stock in the recapitali- 
zation of the Otis Steel Company, holding 
that all stocks received in exchange belong 
to the corpus of the trust and that cash 
dividends declared belong to the life annui- 
tants. 

(No appeal has been or will be taken.) 


90 
Mortgage — Trustee Not Liable For 
Damages For Delay In Making Sale 
California—Supreme Court 

Scott v. Security Title Insurance and Guarantee 

Company, 94 Cal. Dec. 348. 

Complaint alleged that plaintiffs bought 
property subject to, and that they assumed, 
trust deed in favor of one Lord under which 
defendant was trustee. Plaintiffs later sold 
to parties who did not assume. Default 
having occurred, defendant attempted to 
sell property in 1931 and received bid of 
$5,000, but sale was held invalid because 
defendant had failed to post notice on 
property. In 1932 defendant again offered 
property for sale, selling it for $200, and 
plaintiffs were compelled to pay deficiency. 
Had first sale been completed there would 
have been no deficiency. Present action 
brought to recover damages in amount of 
deficiency paid by plaintiffs. Judgment of 
dismissal on sustaining demurrer affirmed. 


HELD: No actionable wrong committed 
by defendant in failing to effect valid sale 
in 1931 in absence of allegation that trustee 
agreed to consummate sale within definite 
time, although complaint alleged that de- 
fendant agreed to cause legal sale to be 
made with reasonable diligence after being 
required to do so by beneficiary. Court in- 
timates remedy, if any, would be in tort 
for negligence, not on contract. Assuming, 
although without deciding, that agency ex- 
isted between plaintiffs and defendant, no 
cause of action stated, since agent contract- 
ing to perform services does not undertake 
to render perfect service. Errors in judg- 
ment not due to want of care or diligence, 
or to fraud or unfair dealing are not alone 
actionable. 

NOTE: Notwithstanding court’s refer- 
ence to possible tort liability, its reasoning 
negatives tort as well as contract liability, 
since all facts were pleaded under which 
either liability might have been proved. The 
distinction would seem to be of no import- 
ance except that in present case if action 
was in tort it would apparently have been 
barred by limitations, having been brought 
more than three years after date of attempt- 
ed 1931 sale. 





TRUST COMPANIES 


Powers — Appointment — Language 
Construed Not to Grant Right 


Iowa—Supreme Court 
Carpenter v. Lothringer, 275 N. W. 98. 


William Winecke died in 1927 leaving a 
will which gave his property in trust for his 
wife, to receive all the net income during 
her life and being given also “full power to 
dispose of any and all property belonging 
to me at my death, and her request or or- 
der shall be all the authority necessary for 
my executors or trustee to receive in dis- 
posing of all or any part of my estate.” 
The remainder in the trust at the death of 
his wife was given to specific legatees. The 
widow of the testator died in 1932, leaving 
a will in which she attempted to dispose of 
the property subject to the trust created 
in her husband’s will. Two questions are 
presented: 

1. Did the testator give his wife power 
to dispose of the trust property in her will? 

2. Whether remaindermen under such 
trust created by the testator’s will were 
barred because of not having presented their 
claims in probate of Mrs. Winecke’s estate. 

HELD: 1. Although given a power of 
disposition, a transfer of property to Mrs. 
Winecke is not a disposition; “to dispose 
of” means “to get rid of, alienate.” 

2. The testator’s will gave his wife no 
power to dispose of the trust property in 
her will; this is shown by the provisions 
that disposal should be made by her request 
or order upon the executors or trustee. 

3. A grant of the life use of net income 
with power of disposal does not convey a 
fee. 

4. Even if the widow be held to have con- 
verted the trust property to her own use in 
her lifetime, there was no necessity for the 
trust remaindermen to file a claim against 
her estate for the reason that the property 
in question is trust property which can be 
traced and identified and equity under such 
circumstances may impress a trust thereon. 


a 
Powers — Limitations—Construction 
of Clause As Granting Estate Tail 


Kansas—Supreme Court 
Kistler v. Fitzpatrick Mortgage Co., 146 Kan. 467. 


A clause of testator’s will reads as fol- 
lows: 


“TI give, devise and bequeath unto my beloved 
wife, Maria Kistler’ (The described residence 
property in Salina), “during her natural life, and 
from and after her death to my grandson, John 
Albert Kistler, to have and to hold the same 
absolutely and forever.” 
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The will was duly probated and the widow 
elected to take under the will. Later a 
loan was desired on the property so a peti- 
tion to construe this clause of the will was 
filed in District Court. Service of summons 
was made on the defendant minor and a 
guardian ad litem appointed. The Court held 
that the clause devised to the widow an 
estate tail which might be converted into a 
fee simple estate by her conveyance thereof. 
The widow thereafter became the owner in 
fee simple of the property and title thereto 
finally rested in the Dickersons. This pres- 
ent action is a suit by the guardian of the 
minor grandson in the District Court 
against the Dickersons to have the judg- 
ment in the former action declared void. 

HELD: While the former judgment was 
erroneous, the Court had jurisdiction of the 
subject matter of the action and of the par- 
ties and that the judgment was within the 
issue and not void; that a minor defendant 
in a civil action, properly served by sum- 
mons and represented at the hearing of the 
case by a guardian ad litem, duly appointed, 
is bound by the judgment to the same ex- 
tent as an adult would be bound. 

ee © 


Powers—Limitations — Right of One 
of Several Trustees and Cestui to 
Maintain Stockholders’ Derivative 
Suit—Absolute Authority of One 
Trustee to Manage Trust Property 

West Virginia—Supreme Court of Appeals 


Felsenheld et al. v. Bloch Bros. Tobacco Co. et 


als., 192 S. E. 5465. 


In a testamentary trust a large block of 
stock in a corporation was bequeathed to 
four trustees for the benefit of a cestui. 
Item VII of the will provided that during 
the lifetime of Trustee Bloch, said stock 
should be dealt with and managed in such 
manner as Bloch might direct “free from 
any other restriction or obligation, express or 
implied, I having entire confidence in*** 
(his) ***judgment and good faith.” A suit 
was instituted by one of the other trustees 
and the cestui on behalf of themselves and 
all other stockholders of the said corporation 
against the remaining three trustees, the 
said corporation, and others, alleging that 
the defendant trustees had voted the trust 
stock in furtherance of their own designs 
in connection with the management of the 
said corporation and had dominated the 
affairs of the said corporation and that the 
said corporation under such domination had 
suffered great losses with resulting dam- 
age to its stockholders. 
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The following questions arose: (1) 
Whether the plaintiffs had the right to 
maintain such a stockholders’ derivative suit 
and (2) Whether the language of the trust 
gave to Trustee Bloch absolute authority 
in dealing with the trust stock. 

As to the first question, the Court held 
that the cestui, although her interest in the 
corporation was less direct than that of a 
legal stockholder with certificates of stock 
in his own right, could maintain such a 
suit and that the plaintiff trustee likewise 
could so do. 

With reference to the powers given by the 
trust instrument to Trustee Bloch, the Court 
said: 

“*s%*(The provision relating to the manage- 
ment of the trust)*** is simply a provision that 
the management of the company was not to be 
interfered with by the co-trustees. The manage- 
ment of the company means the legitimate man- 
agement. As long as Mr. S. S. Bloch voted this 
stock in the carrying out of matters which he 
and his associates had a right to carry out, the 
judgment. providence and sagacity of his de- 
cisions could not be questioned. It is only if 
and when Mr. Bloch and his co-trustees go into 
forbidden fields that any right accrues to the 
plaintiffs.’*** Item VII affords no warranty of 
authority to the trustees to engage in unusual 
or unreasonable conduct respecting the trust, or 
so to manage the trust property as to advance 
the interests of favored persons at the direct 
or indirect expense of the cestui que trust.”’ 

Reported by Ellsworth Wiltshire, editor for 

Virginia. 


ee 


Real Property — Land Trust Certifi- 
cates Pass as Under Will To De- 
visees 


Ohio—Court of Appeals 
The First National Bank of Cincinnati, Executor, 
Appeilee v. Davis, et al, Appellants, 56 Ohio Ap 
pellate 388. 


One item of testatrix’ will devised “all 
the real estate which I own or in which I 
have any interest and wherever situated” to 
certain beneficiaries, and by another pro- 
vision of the item she gave all the rest and 
residue “including any mortgage loans or 
lapsed legacies” to certain other beneficia- 


ries. Testatrix had created a living trust 
which was to terminate at her death and 
the assets thereof delivered to her executor. 
Among the assets coming to her executor 
were certain land trust certificates acquired 
by the Trustee, and the question presented 
is whether these land trust certificates pass 
to the devisees of the real estate or to the 
legatees of the personal property. 

HELD: The property evidenced by these 
land trust certificates passes to the devisees 
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of the real estate under the terms of the 
will, the Court stating in part as follows: 

“It is common knowledge that the prin- 
cipal purpose in arranging the title of land 
so that ‘land trust certificates’ could be is- 
sued was to give to the holders an undivided 
equitable interest in the property in such a 
way as to make that ownership the primary 
thing as distinguished from a mere incident 
of a credit. In other words, the actual pur- 
pose was to avoid the creation of personal 
property in the form of an indebtedness, 
subject to taxation as such, notwithstanding 
the payment of taxes upon the title to the 
real estate. Assuredly, the motive was to 
create a tax-free form of investment, but to 
accomplish that it was necessary to limit 
the investment to an undivided interest in 
the title to real estate.” 

(No appeal was taken.) 

aah sdlniniiniideaiidias 
Introducing Our Legal Editors 


Brooke Claxton 


Brooke Claxton, legal contributing editor 
for Quebec, Canada, was born at Montreal 
on August 23, 1898 and educated at Lower 
Canada College and McGill University 
(Arts ’19). He served in Canada and 
Overseas as Lieut. and Batt’y Serg’t Major, 
1916-1919, and was awarded Distinguished 
Conduct Medal. He received his B.C.L. 
(Honours) from McGill University and was 
admitted to the Quebec Bar in 1921. 

Mr. Claxton’s varied activities included 
the following: Pres. McGill University In- 
terfraternity Council; Capt. 10th Can. 
Siege Battery; Pres. of Battery Associa- 
tion; Pres. Old Boys’ Ass’n of Lower Can- 
ada College; Vice-Pres. and Hon.-Sec. of 
Kappa Alpha Alumni Ass’n; Vice-Pres. 
League of Nations Society in Canada; 

Pres. Mount 
Royal Tennis 
Club; from 
1925 to 1934 
was Chairman 
of the Board 
of Governors 
and of Corpo- 
ration of Low- 
er Canada Col- 
lege; from 
1931 to 1934 
was a grad- 
uate fellow on 
the Corpora- 
tion of McGill 


BROOKE CLAXTON Univer- 
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sity; from 1929 to 1932 was a member of 
the Council of the University Club of Mon- 
treal; from 1928 to 1934 was a member of 
the Executive Committee of the Association 
of Canadian Clubs; from 1925 to 1930 was 
Honorary Secretary of the Canadian 
League; from 1927 to 1932 was a member 
of the Executive Committee of the Canadian 
Handicrafts Guild and from 1925 to 1932 
was Chairman of the Speakers’ Committee 
of Financial Federation. He was also a 
member of the Executive Committee of the 
Canadian Radio League which he represent- 
ed before the Supreme Court and Privy 
Council. 

Mr. Claxton is now lecturer in the Fac- 
ulty of Law at McGill University on the 
Law of Insurance; Life member, M.A.A.A.; 
Canadian Bar Association; Can. Society of 
Political Science; Amer. Academy of Air 
Law; Can. Geographical Society; St. Paul’s 
Lodge; member of the National Council and 
Chairman of the Montreal Branch of the 
Canadian Institute of International Affairs; 
member of the National Executive of the 
League of Nations Society in Canada; Hon. 
Sec. Anglo-Canadian Education Committee; 
Reporter for Canada on Radio Law for the 
Int’! Inst. of Comparative Law; member of 
the Committee on Governmental Regulation 
and Control of Radio of the Academy of 
Air Law. 

He has written numerous articles on in- 
surance, constitutional and radio law and 
on international questions as well as a his- 
tory of Lower Canada College. He was one 
of the delegates to the British Common- 
wealth Relations Conference held at Tor- 
onto in September, 1933 and to the Confer- 
ence on Canadian-American Relations held 
at St. Lawrence University, Canton, N. Y., 
in June, 1935. 

He married Helen Galt Savage in 1925 
and has three children. 

—————_0 


Bar Trust Division Appointments 


George E. Lloyd, trust officer, Pennsyl- 
vania Company for Insurances on Lives and 
Granting Annuities, Philadelphia, has been 
appointed to the Committee on Uniform 
Common Investment Fund Statute of the 
American Bar Association’s Section on Real 
Property, Probate and Trust Law. Other 
members of the Committee are C. Alison 
Scully, New York; Harold L. Reeve, Chica- 
go; William O. Wilson, Cheyenne; Oliver 
Wolcott, Boston; C. Alexander Capron, New 
York; Charles M. Thompson, Chicago; 
Clark R. Fletcher, Minneapolis; and Ed- 
win Grossman, St. Louis. 
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The new chairman of the Real Property 
Division is George E. Beers, New Haven, 
Conn., who succeeds R. G. Patton, Minne- 
apolis, now assistant secretary of the Sec- 
tion. W. M. Crook, Beaumont, Tex., suc- 
ceeds, as chairman of the Probate Division, 
Henry Upson Sims, Birmingham, Ala., 
who became vice chairman of the Section. 
Prof. George G. Bogert, Chicago, remains 
chairman of the Trust Division. 
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STATEMENT OF THE OWNERSHIP, MANAGE- 
MEN, CIRCULATION, ETC., REQUIRED BY THE 
ACTS OF CONGRESS OF AUGUST 24, 1912, 
AND MARCH 3, 1933 


Of TRUST COMPANIES (Magazine), published 
monthly at New York, N. Y. for October 1, 1937. 
State of New York a 

County of New York = 

Before me, a Notary Public in and for the State 
and county aforesaid, personally appeared Christian 
C. Luhnow, who, having been duly sworn according 
to law, deposes and says that he is the Editor of the 
TRUST COMPANIES (Magazine) and that the fol- 
lowing is, to the best of his knowledge and belief, 
a true statement of the ownership, management (and 
if a daily paper, the circulation), etc., of the afore- 
said publication for the date shown in the above 
caption, required by the Act of August 24, 1912, as 
amended by the Act of March 3, 1933, embodied in 
section 537, Postal Laws and Regulations, printed 
on the reverse of this form, to wit: 

1. That the names and addresses of the publisher, 
editor, managing editor, and business managers are: 

Publisher, Fiduciary Publishers, Inc., 2 Rector 
Street, New York, N. Y. Editor, Christian C. Luh- 
now. Managing Editor, Christian C. Luhnow. Busi- 
ness Manager, D. A. Lomax. 

2. That the owner is Fiduciary Publishers, Inc., 2 
Roctor Street, New York, N. Y. Christian C. Luh- 
now sole stock holder. 

3. That the known bondholders, mortgagees, and 
other security holders owning or holding 1 per cent 
or more of total amount of bonds, mortgages, or 
other securities are: None. 

4. That the two paragraphs next above, giving the 
names of the owners, stockholders, and security hold- 
ers, if any, contain not only the list of stockholders 
and security holders as they appear upon the books of 
the company but also, in cases where the stockholder 
er security holder appears upon the books of the 
company as trustee or in any other fiduciary rela- 
tion, the name of the person or corporation for whom 
such trustee is acting, is given; also that the said 
two paragraphs contain statements embracing affiant’s 
full knowledge and belief as to the circumstances and 
conditions under which stockholders and security hold- 
ers who do not appear upon the books of the com- 
pany as trustees, hold stock and securities in a 
capacity other than that of a bona fide owner; and 
this affiant has no reason to believe that any other 
person, association, or corporation has any interest 
direct or indirect in the said stock, bonds, or other 
securities than as so stated by him. 

CHRISTIAN C. LUHNOW. 

Sworn to and subscribed before me this 6th day 
of October, 1937. 

LOUELLA F. LITTLE. 
Notary Public No. 188, New York County, N. Y. 
Register’s No. 8L224. 
My commission expires March 30, 1938. 
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